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I woke up this morning, rainwater in my bed
I woke up this morning, rainwater in my bed
You know, my roof was leaking, Lord, leaking on my head

Now there ain’t no reason I should live this way
Now there ain’t no reason I should live this way
I done lost my job, can’t even get on the WPA

Lord, I wonder when I'll hear good news
Lord, I wonder when I'll hear good news
Right now I’'m gonna tell you how I got them bad housing blues

I’'m goin’ to the capitol, goin’ to the White House lawn
Well, I'm goin’ to the capitol, goin’ to the White House lawn

Better wipe out these slums, been this way since I was born

—Bad Housing Blues, Joshua White, 1941

Memphis, Tennessee has a long history of racial
bias and economic inequality, and often, these
forces have worked hand-in-hand. Memphis is
where Dr. Martin Luther King, Jr. traveled to

stand with Black sanitation workers in protest of
inequitable wages and unsafe working conditions

in April 1968. While it has been 54 years since

Dr. King was assassinated in Memphis, Black
Memphians still find themselves fighting against the
injustices of racism and economic inequality. Today,
the continued convergence of these two problems
has manifested quite conspicuously in housing
availability. This reality prompted the Legal
Defense Fund (LDF) and the National Fair Housing
Alliance (NFHA) to interrogate economic and racial
discrimination in housing, with a specific focus on
the Housing Choice Voucher (HCV) Program—
otherwise known as “Section 8.” Together, LDF and
NFHA conducted a study of Memphis, Tennessee
and the greater Shelby County area where
Memphis is located, examining the local rental

EXECUTIVE
SUMMARY

market and performing a fair housing testing audit
of housing providers to assess attitudes and identify
policies and practices that impede the ability of
voucher holders to secure safe and affordable
housing.

Fair housing testing is a controlled method of
determining whether housing providers are
complying with the Fair Housing Act’s prohibition
against discrimination because of race or other
protected classes. For this fair housing testing
audit, we deployed testers throughout Shelby
County in 2019 and 2021 to determine whether
housing providers were engaging in source of
income or race discrimination against potential
HCV tenants. In part, the testing in 2021 attempted
to determine whether there were any changes to
the Memphis rental housing market due to the
COVID-19 pandemic. Single-part testing (the use of
a single tester) and matched pair testing (the use of
two similarly-situated testers) were employed for
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the audit. Single-part tests involved a single Black
cisgender female tester. During the “matched-pair”
tests, one Black tester and one White tester with
similar personal and financial profiles contacted

or visited the same housing provider within a short
period of time of each other and their experiences
were analyzed for any differences in treatment due
to their race. Each tester in the audit was assigned
to have an HCV. Our audit sought to determine,

at the pre-application stage of the rental process,
whether potential tenants with HCVs were subject
to discrimination because of their status as voucher
holders and whether Black testers were treated
differently from White testers because of their race.

This audit consisted of five phases of testing,
using trained and experienced testers:

B The focus of Phase One of the audit assessed
how rental housing providers’ policies and
practices impact HCV recipients.

B The focus of Phase Two assessed if housing
providers treat Black HCV recipients and White
HCV recipients the same.

B The focus of Phase Three assessed if the
experiences of testers using an HCV in high-
opportunity tracts mirrored that of testers using
an HCV in lower opportunity tracts.

B The purpose of Phase Four was to re-test
housing providers from Phase Two to further
explore potential race discrimination.

m The focus of Phase Five, like Phase One,
assessed how rental housing providers’ policies
and practices impact HCV recipients albeit

under housing market and economic conditions
affected by the COVID-19 pandemic.

This testing audit utilized targeted data to select a
localized sample of housing providers in Memphis
and Shelby County. This report focuses on the
findings from the testing evidence. These tests have
revealed direct evidence of housing discrimination,
including potential racial discrimination, and paints
a concerning picture about source of income bias.

Our report finds that there is significant
discrimination based on source of income in both
Memphis and Shelby County. For instance, out
of the 32 tests conducted in Phase Two, 84.4%

of tests, or 27 out of 32 test parts, documented
discrimination based on the tester’s source of
income. In Memphis, 75% of tests (12 of 16) showed
evidence of source of income discrimination.

In Shelby County, a total of 93.8% of tests (15

of 16) revealed evidence of source of income
discrimination. Our report identifies the
following policies and practices as barriers
to finding safe, affordable housing for HCV
recipients:

® “No Section 8” policies.

m HCV Tenant Quotas.

B Steering or restricting access to housing.
® Employment requirements.

B Minimum Income Requirements.

B Payment Requirements.

In addition to the policy and procedural obstacles,
Black testers faced added barriers to finding
housing due to race. For example, out of 16
matched-pair tests between Black and White
female testers, six tests, or 37.5%, showed evidence
of discrimination based on race. The housing
providers for three of these tests were in the City of
Memphis and three were located in Shelby County.
Racial discrimination manifested as differences
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LDF AND NFHA
WILL CONTINUE TO

FIGHT INEQUALITY
AND DISCRIMINATION
IN HOUSING IN THEIR

RESPECTIVE EFFORTS
TO CREATE A MORE
JUST AND INCLUSIVE
SOCIETY FOR ALL.

in customer service, differences in pricing or
availability, differences in access to housing, and
differences in terms and conditions.

Some White testers were coached on how to
navigate the rental process in general as well as

the specific company’s processes; some White
testers were provided with leasing agents’ contact
information and were encouraged to follow up with
questions or updates; and leasing agents told some
White testers that they themselves would follow up
if any new properties became available.

During one test, the Black tester was told that units
would not be available until two weeks after her
desired move-in date, but the White tester was given
information about units that were available during
her move-in time frame, which was the same time
the Black tester had requested.

In one test, the White tester was told that to apply
she must have a credit score of at least 580, while
the Black tester was told that she must have a credit
score of at least 600 to qualify for a single-family
home.

Based on these findings, the history of race
discrimination in Mempbhis, data, reports, and
cases from testing in other jurisdictions, LDF and
NFHA recommend a number of legislative and
policy fixes to strengthen the HCV Program, reduce
discrimination, and add more protections for
individuals and families with vouchers.

The recommendations include:

Prohibit Discrimination Against HCV Families.
To better protect voucher holders from
discrimination, the Fair Housing Act should be
amended to include source of income as a
protected class.

Expand the HCV Program.

The HCV Program only serves about a quarter of
low-income families that need housing assistance.
Absent an initiative to provide for universal
vouchers, the HCV Program should certainly be
expanded to provide for significantly more vouchers.

Expand the Use of the SAFMR.

HUD’s Small Area Fair Market Rents (SAFMR)
Rule is an important step in increasing access to
high-opportunity areas for voucher holders.

Change PHA Administration &

Improve Services to Voucher Holders.

While Public Housing Agency (PHA) independence
can help ensure that local community needs

are met, PHA administration issues can deter
property owners from participating in the HCV
Program and ultimately prevent individuals and
families with vouchers from accessing safe and
affordable housing, especially in high-opportunity
neighborhoods.

GSE-financed Multi-family Housing

Should Promote Voucher Use.

The Government Sponsored Enterprises (GSEs)
play a critical role in financing multi-family housing.
GSEs could do more to ensure that they meet the
greatest needs of the nation’s lowest-income renters
including voucher holders, by banning source

of income discrimination by recipients of GSE
financing.

In Memphis, Tennessee, more work needs to be
done to ensure that voucher recipients have access
to safe and affordable housing. Any solutions

to the crisis in housing must take into account both
racial and economic considerations.
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INTRODUCTION

“Blues is easy to play,
but hard to feel.” —imi Henarix

These words could aptly explain how Memphis
became the “Home of the Blues.” From great pain,
something beautiful was created. The stories told
through the music of individuals like B.B. King,
Howlin’ Wolf, and others were a microcosm of
some of the painful experiences of Black people all
throughout the Deep South. This dichotomy of the
Blues, namely between pain and artistic expression,
is personified in Memphis. While Mempbhis has
flourished as a city of music, the weights of racism
and discrimination continue to be felt by those
Black Memphians trying to find home within its
boundaries. For many, finding “home” has not only
been tenuous in a metaphorical sense, but also in a
physical sense. This reality elicits some important
questions: What have been the difficulties? How did
they develop? Lastly, what remedial policies can
assuage those problems? The Thurgood Marshall
Institute (TMI) at the NAACP Legal Defense and
Educational Fund, Inc. (LDF) and the National
Fair Housing Alliance (NFHA) seek to provide
answers to those questions in a joint report, “The
Bad Housing Blues: Discrimination in the Housing
Choice Voucher Program in Memphis, Tennessee.”

MEMPHIS, TENNESSEE, May 11, 2015 : City neon lights on Beale
Street. Blues clubs and restaurants that line Beale Street are
major tourist attractions in Memphis. Photo by Shutterstock /
Pierre Jean Durieu
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PART ONE

HOUSING ASSISTANCE:

The Housing
Choice Voucher
Program

A group of young children from the Mount Morris Children’s Center and their teacher, Ruth Smith, look over a model of a post-war housing
project at an exhibition, New York City, US, circa 1950. Photo by FPG/Archive Photos/Getty Images

A Brief History of Public Housing
and Vouchers in the United States

Government-assisted housing was established in
the wake of the Great Depression and expanded
by the United States Housing Act of 1937, which
provided funds for the construction of public
housing complexes.! During this period, working-
class families were overcrowded in tenements in
large cities throughout the U.S.2 The first public
housing developments were intended as “slum”
clearance, replacing these tenements with low-rise
garden-style housing or modern high-rise towers.3
According to the U.S. Department of Housing

and Urban Development (HUD), public housing
was established “to provide decent and safe rental

housing for eligible low-income families, the elderly,
and persons with disabilities.”

At its inception, public housing was not subsidized,
not for the poor, and excluded Black Americans.
Instead, public housing complexes, which opened to
great excitement and fanfare,5 were built to address
the housing shortage for White working-class and
lower middle-class families who could afford rent.®
From the very start, the U.S. government used
public housing programs to discriminate against
Black people, who were either relegated to separate
buildings from Whites or excluded entirely from
developments.” Throughout the 1930s, and as was
typical during the Jim Crow era, public housing
complexes were constructed for White families in
established White neighborhoods and for Black
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people in Black neighborhoods.? In 1937, a manual
provided by the U.S. Housing Authority (an early
predecessor of HUD) stated that it was undesirable
to have complexes built for White families “in
areas now occupied by Negroes” and noted that
“the aim of the [local housing] authority should

be the preservation rather than the disruption

of community social structures which best fit the
desires of the groups concerned.” In addition to
Black-White segregation, public housing officials
also steered other groups (like Irish or Italian
renters) into certain complexes and favored two-
parent households with a few young children over
other family structures.'

Racist Housing Policies in Mid-Century America

As detailed by Richard Rothstein in 7%e Color of Law: A Forgotten History
of How Our Government Segregated America, Black people faced overt
discrimination in the mid-20th century through state, local, and federal
governmental policies—including but certainly not limited to the public
housing policies described in this report—and through private action."

For example, the Federal Housing Administration and Veterans Administration
refused to make or insure loans to Black people, including Black veterans,
preventing these families from acquiring affordable mortgages in the suburbs
where White families lived.? The Home Owners’ Loan Corporation (HOLC),
created by the federal government during the Great Depression to rescue households that were
near default on their mortgages, engaged in the practice of redlining by creating color-coded maps
of the supposed risk of default. The HOLC labeled Black neighborhoods as red (the highest level of
risk), meaning that those areas should be avoided.”® Federal, state, and local governments promoted
the use of racially restrictive covenants in property deeds to prevent the sale of homes to Black
families.'* Real estate agents would persuade White families to sell their homes at a bargain (preying
on the fear of an influx of new Black neighbors) and then resell the vacant homes to Black families
at inflated prices, a practice known as blockbusting.’s By 1970, the dissimilarity index (a measure of
segregation) was up to 90 (out of 100) in some cities, meaning that 90% of one group would have to
move to be distributed the same way as the second group.’® The legacy of these practices continues
today through the stark residential segregation that is a feature of many cities and towns throughout

the United States.

12 // The Bad Housing Blues: Discrimination in the Housing Choice Voucher Program in Memphis, Tennessee

The segregation of Black and White families in
public housing continued in the 1940s and was
codified into law through the Housing Act of 1949.7
The Act, which permitted local public housing
agencies (PHAs) that managed public housing
units to continue to separate Black and White
families, also provided funding for the construction
of major high-rise public housing complexes.®
Complexes constructed with funds from the Act
include Robert Taylor and Cabrini Green Homes
in Chicago, Van Dyke Houses in New York City,
and the Pruitt-Igoe towers in St. Louis (the Pruitt
half of the complex was originally intended for
Black residents; Igoe was for White families).”
More Black families had a need for public housing
throughout this period (particularly because the
Act also expanded mortgage insurance programs
to make homeownership more accessible for White
families only),?° so these complexes remained
segregated by race.” Over time, this governmental
policy of forced segregation in public housing
relegated Black families to large high-rise buildings
located outside of mainstream society in under-
resourced, high-poverty neighborhoods.?> These
isolated towers were frequently poorly constructed
and lacked sufficient funding for maintenance and
improvements; they fell into disrepair quickly.??

By the 1960s, middle-class families were no longer
eligible for public housing, which was now limited
to the poorest families.?* This ultimately led to
further deterioration of the complexes, both from
budget cuts and from the loss of middle-class
families with more political power to insist on
upkeep and improvements.? In the mid-1960s, the
federal government began to look to the private
market to help increase the supply of affordable
housing throughout the nation. In 1965, Congress
passed the Housing and Urban Development

Act, which, in addition to creating HUD, allowed
PHAs to pay market-rate rents to privately-owned
apartment buildings in exchange for leasing units to

low-income tenants, who paid minimum-rate rents
back to the PHAS.?¢ This was called the Section 23
Program.?

In February 1968, the Kerner Commission released
its report on residential segregation in the U.S. It
concluded that public housing suffered from a lack
of funding and a concentration of complexes in
low-income neighborhoods.? The report noted the
dilapidated, overcrowded living conditions of public
housing buildings, particularly those located in
Black neighborhoods.? To address these issues, the
report recommended more “scattered site” housing,
meaning the construction of smaller public housing
developments in predominantly White, well-
resourced neighborhoods, and an expanded rent
supplement program to enable low-income tenants
to afford better quality housing.?°

Weeks after the publication of the Kerner
Commission Report and just days after the
assassination of Dr. Martin Luther King, Jr. on
April 4,1968, the Fair Housing Act was enacted.?' In
addition to prohibiting housing discrimination on
the basis of race and other protected categories, the
Act requires HUD and PHAs (and other recipients
of federal funding) to affirmatively further fair
housing within their programs.3? This duty, known
as affirmatively furthering fair housing (AFFH),
requires HUD and PHAs to, “as much as possible,”
achieve “the goal of open, integrated residential
housing patterns” and “prevent the increase of
segregation.”33 Unfortunately, by the time the

Fair Housing Act was passed, the geographic
concentration of race and poverty was firmly
entrenched in public housing and beyond.3

In the 1970s, it was clear that public housing

was racially identified as Black housing and
associated with poverty, and public attitudes
toward government-subsidized housing reflected
negative stereotypes about Black people and the
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poor.3 In 1973, President Richard Nixon amplified
these stereotypes, declaring that many buildings
were “monstrous, depressing places—rundown,
overcrowded, crime-ridden.”3¢ It is accurate

that many public housing complexes were in
deteriorating condition; for example, prior to
being demolished in the mid-1970s, Pruitt-Igoe

in St. Louis had malfunctioning heaters, toilets,
garbage incinerators, and electricity, and raw
sewage flooded the hallways.3” However, instead of
allocating more funds to improve public housing,
the federal government retreated. Citing high costs
and government waste (but in reality, driven by a
desire to curtail housing assistance to the poor),?
in 1974 Nixon imposed a moratorium on federal
spending for subsidized housing, which began the
government’s long period of disinvestment in public
housing that continues today.>

As an alternative to federal spending support for
subsidized housing, the federal government looked
to the private market. In 1974, Congress enacted
the Housing and Community Development Act,*
which created the Section 8 Certificate Program (so
named because it was authorized by Section 8 of
the statute).# The Certificate Program replaced the
Section 23 Program and, among other goals, was
intended to reduce the isolation of income groups
within communities and increase the economic
diversity and vitality of neighborhoods.4? Through
the program, a tenant would choose their own
housing and pay 25%# of their income directly

to the landlord, and the PHA would enter into a
contract with the landlord to pay the remaining rent
balance.*

Despite these new programs, throughout the 1980s
and 1990s, public housing complexes remained
segregated and in failing condition, particularly
when located in Black neighborhoods. In 1984, the
Dallas Morning News investigated public housing
complexes in 47 cities and found that tenants

were almost always racially segregated and that

buildings located in Black neighborhoods had worse
facilities, amenities, services, and maintenance.*
In 1989, Congress appropriated $600 million to
the HOPE VI Program (which originally stood
for Homeownership and Opportunity for People
Everywhere)* to demolish the most severely
distressed public housing units and replace them
with mixed-income housing.# This program
displaced tens of thousands of public housing
residents, many of whom could not afford rent in
the mixed-income complexes.*®

In 1987, the Rental Voucher Program was formally
authorized as a program in the Housing and
Community Development Act.# Like the Certificate
Program, the Voucher Program allowed tenants

to choose their own housing, but offered more
options because the program did not have a fair
market rent limitation.>® Depending on the actual
cost of the housing they rented, families could pay
more or less than 30% of their adjusted income
toward rent.5' In 1999, HUD officially combined the
Certificate Program and Rental Voucher Program
into what is now known as the Housing Choice
Voucher (HCV) Program, the focus of this report.5
The HCV Program is now the largest rental housing
assistance program in the country, with a focus on
promoting choice in where a person may live.>

Groundbreaking Litigation to Challenge
Segregation in Public Housing and
Discrimination in the HCV Program

Gautreaux et al. v. Chicago Housing Authority

By the 1960s, few White families were in public
housing and civil rights groups focused their
attention on combating the placement of public
housing complexes in predominantly Black areas
of cities.>* Several court cases recognized the
segregation caused or perpetuated by the siting of
public housing complexes in Black neighborhoods
and attempted remedies to disperse public housing
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residents into the broader, more integrated
community.>s

Filed in 1966, Gautreaux et al. v. Chicago Housing
Authority became the nation’s first major public
housing desegregation lawsuit.*® In Gautreaux,
plaintiffs alleged that HUD and the Chicago
Housing Authority (CHA) violated the Equal
Protection Clause of the 14th Amendment of

the U.S. Constitution by concentrating public
housing units in Black neighborhoods of Chicago
and by segregating tenant assignment by race.

In 1969, the district court judge ruled for the
plaintiffs, finding that CHA had engaged in a
pattern of racial discrimination in selecting public
housing sites.” The judge’s order prohibited
CHA from constructing any new public housing
in predominantly Black areas of Chicago unless it
also built new public housing elsewhere, placed
restrictions on the type of public housing CHA
could build, and mandated the implementation of a
new tenant assignment plan.®

Remedies stemming from the judge’s 1969 order
and subsequent decisions in the Gautreaux case—
including from the U.S. Supreme Court—have
changed the face of public housing in Chicago since
the case was filed nearly 60 years ago. First, small
scale public housing has been scattered throughout
the city and is now present in all of Chicago’s
neighborhoods.?® Another remedy provided for

the construction of public housing units in mixed-
income developments in revitalizing areas of
Chicago.®® As of 2019, more than 3,000 such units
had been built throughout the city.*

Third, and perhaps most significantly, after the
Supreme Court ruled in 1976 that HUD could be
required to use the entire Chicago metropolitan
area to remedy its past discriminatory conduct,*
HUD and the plaintiffs created the Gautreaux
Assisted Housing Program, a housing voucher
program.®® Families who participated in the

program received certificates that allowed them

to move to private housing in neighborhoods

that had a population that was no more than 30%
Black.® They also received counseling from local
fair housing organizations to locate housing in
areas that met their needs, known as mobility
counseling.®> When the program ended in 1998,
over 7,500 families had moved out of high-poverty,
racially-concentrated neighborhoods into other
parts of Chicago that provided more opportunities.*

This third remedy, the voucher program, was

the subject of a study by James Rosenbaum

from Northwestern University.*” Research
demonstrated that the program resulted in
significant improvements for many participating
families, including in employment outcomes, safety,
education, and more.%® Even two decades after their
original placement, two-thirds of participating
families still lived in lower-poverty areas and had
higher educational outcomes.*

The Gautreaux case reached a final settlement

in 2018, modernizing the three types of remedies
described above and providing additional benefits
for plaintiffs.” The case is expected to be formally
closed by 2024.™

Comer v. Kemp

In 1989, LDF, the Greater Upstate Law Project, and
Neighborhood Legal Services filed Comer v. Kemp,
a class action lawsuit challenging discrimination in
public housing and in the HCV Program in the City
of Buffalo and Erie County, New York.”> Comer was
filed on behalf of eight individual plaintiffs and the
Buffalo League of Public Housing Tenants against
HUD, then-HUD Secretary Jack Kemp, the City of
Buffalo, the Buffalo Housing Authority, and others.”
At the time of the filing of the lawsuit, nearly all
public housing complexes in Buffalo were racially
identifiable as almost exclusively White or Black.”
Plaintiffs challenged policies that reinforced and
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A wrecking crew begins the demolition of the last remaining high-rise building from the infamous Cabrini-Green housing project March 30,
2011 in Chicago, lllinois. Cabrini was knocked down in part because of the Gautreaux lawsuit. Photo by Scott Olson/Getty Images

contributed to racial segregation in public housing
complexes in Buffalo, including separate waiting
lists; inferior living conditions at predominantly
Black public housing complexes as compared to
predominantly White complexes; and a pattern

of discriminatory administration of the HCV
Program. The complaint about the HCV program
was that it limited voucher holders to the City of
Buffalo, prohibiting them from using vouchers in
the surrounding suburbs.” After the district court
judge severed the public housing claims from those
challenging discrimination in the HCV Program,
the case was litigated for several years.”

In 1996, both parts of the case (regarding public
housing and the HCV Program) settled.”” As part
of the settlement, defendants agreed to demolish

existing public housing units, replacing them with
new public housing in lower-poverty areas, and

to allocate hundreds of new housing vouchers

to affected families.” The Community Housing
Center was established as part of the settlement

to help families secure housing in the Buffalo
metropolitan area and to act as a central repository
for government-assisted housing.” Defendants
also agreed to decrease the concentration of high-
rise, low-income housing in the predominantly
Black areas of Buffalo where the city had previously
relegated all government housing and to spend $9
million to redevelop those areas.®° With respect to
the HCV Program, HUD agreed to provide 800
additional vouchers for families and the City ended
the local policy restricting voucher holders to the
City of Buffalo.®
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While the Comer litigation and resulting settlement
aided many low-income families in Buffalo, more
work remains to be done. In 2019, among 50
metropolitan areas, Buffalo had the highest
concentration of voucher holders living in high-
poverty areas.?? For more information about
Comer’s legacy, read Scott W. Gehl’s account of

the case for the Poverty & Race Research Action
Council (PRRAC), entitled The Legacy of Buffalo’s
Landmark Desegregation Case, Comer v. Kemp .3

Thompson v. HUD

In 1995, the ACLU of Maryland and several co-
counsel law firms® filed Thompson v. HUD, one

of the most important fair housing lawsuits ever
litigated.®> LDF joined the case as co-counsel in
2005. “Thompson sought to eradicate the legacy

of racially segregated public housing in Baltimore,
Maryland, the hometown of Thurgood Marshall,
LDF’s first Director-Counsel and the first Black
U.S. Supreme Court Justice.?® Baltimore’s public
housing had “suffered from nearly a century of
segregation that left thousands of low-income Black
families perpetually locked in neighborhoods of
concentrated poverty.”®” “By 1995, when Thompson
was filed, housing experts considered Baltimore

to be one of the most racially segregated cities in
America.”®

In January 2005, after nearly ten years of litigation,
the district court held that HUD violated the Fair
Housing Act by unfairly concentrating Black

public housing residents in the most impoverished,
segregated areas of Baltimore City.® The court
found that HUD’s programs “failed to achieve
significant desegregation” in the Baltimore region.*°
The court further faulted HUD for treating
Baltimore City as “an island reservation for use

as a container for all of the poor of a contiguous
region.” The court ruled that HUD must take
affirmative steps to implement an effective regional
strategy for promoting fair housing opportunities

for Black public housing residents throughout the
Baltimore region.”

After issuing the 2005 order, the court ordered
that a trial should be held to determine whether
HUD’s conduct also violated the Equal Protection
Clause and to decide on an appropriate remedy for
the plaintiff class of approximately 14,000 Black
families who were tenants, former tenants, and
prospective tenants of Baltimore public housing
developments.® The parties went to trial in 2006.
At trial, HUD’s own witnesses confirmed that
Baltimore’s public housing had always been racially
segregated and had never offered low-income Black
residents any meaningful opportunity to live in
integrated areas of the region.*

Thompson v. HUD

“In November 2012, the
court approved a historic
settlement to resolve

the case.”® Through the
settlement, thousands

of families were

eligible to participate

in Baltimore's Housing
Mobility Program,
enabling them to move
from public housing to
high-opportunity areas of
the city using a housing
voucher.%®
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Defining “High-Opportunity”
and “Low-Opportunity” Areas

In this report, we reference “high-opportunity” and “low-opportunity” areas. In using these terms,
we do not place worth on or indicate validity of any community. All neighborhoods are valuable. In
general, high-opportunity areas have less poverty, well-resourced schools, living wage employment
opportunities, mainstream financial services, quality healthcare, green spaces, healthy food/
shopping options, and adequate transportation.”” Low-opportunity areas lack these amenities, are
typically disinvested by local, state, and federal governments, and have higher poverty rates. Studies
repeatedly show benefits to living in low-poverty, well-resourced, high-opportunity areas. In Part
Two, we define “high-opportunity” areas as those with a poverty rate of 15% or less. Other studies

may use a different metric.

Today, because of a continued lack of federal
funding and backlog of deferred maintenance
(nearly $70 billion in 2022, by HUD’s estimate),*®
public housing remains synonymous with poor,
decrepit living conditions. In fact, almost two-thirds
of public housing complexes that are still occupied
today were built in the 1970s or earlier.’® Tyrone
Garrett, former executive director of the District

of Columbia Housing Authority, estimated in 2019
that roughly a third of Washington, DC’s public
housing stock was unfit for human habitation.'* In
2015, the Baltimore Sun reported that the Housing
Authority of Baltimore City faced a backlog of more
than 4,000 work orders, and some public housing
residents waited for more than a year for repairs to
their units.'*> The neglect in repairs is also affecting
public housing communities outside of major

cities. For instance, in East St. Louis, Illinois—
where roughly one in four residents lives in public
housing—nine out of 12 public housing complexes
failed safety inspections due to various health and
safety violations.'3 In 2018, Pro Publica and the
Southern Illinoisan reported that residents in public
housing complexes in Cairo, Illinois, were forced

to live in neglected buildings without heat and with
ceiling leaks, broken windows, mold, rodents and
insects, and clogged plumbing.%4

The Low-Income Housing
Tax Credit (LIHTC) Program

The LIHTC Program was created by the Tax
Reform Act 0f 1986, which streamlined the
income tax code.’® The program, administered by
the Internal Revenue Service, offers state and local
“LIHTC-allocating agencies” around “$8 billion in
annual budget authority to issue tax credits for the
acquisition, rehabilitation, or new construction
of rental housing targeted to lower-income
households.”*” The program aims to help develop
affordable housing communities with reduced
rent via tax incentives to the property owners
(LIHTC does not provide tax credits to the tenants
themselves).'*® LIHTC is now the largest source of
new affordable rental housing in the United States
facilitated by the federal government. It is estimated
to cost the government an average of $10.9 billion
annually.'®

The LIHTC Process

Each state has a designated tax credit allocating
agency, through which the LIHTC tax incentives
are distributed."® States are issued LIHTCs
based on their population.™ If a state uses its
entire allocation, it can apply for an excess credit
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allocation."? Agencies assess potential developers
of rental units who can either use the tax credit
themselves or sell it to investors in exchange for
equity."® The agencies determine allocation of
these credits through Qualified Allocation Plans
(QAPs) that are federally mandated to give priority
to developments that serve the lowest-income
households and that stay affordable for longer
periods of time."* There are two kinds of LIHTC
credits: (1) the 9% credit is generally available

for new construction; and (2) the 4% credit is
usually reserved for housing rehabilitation or for
developers leading new construction financed

by tax-exempt bonds."s LIHTC credits are often
layered with other HUD-administered subsidies
(including HCVs) in order to make units sufficiently
affordable."®

Once a developer receives an allocated tax credit, it
generally has two years to complete construction.”’
Developers may construct apartment buildings,
single-family dwellings, duplexes, and town-
houses."® To be eligible for a LIHTC allocation,
developers must satisfy several requirements,
including having income eligibility limits for
tenants.” Additionally, a developer must ensure
that rents do not exceed a certain percentage of the
area’s gross median income.'?°

Importantly, LIHTC owners are explicitly
prohibited from discriminating against HCV
holders and must accept families with vouchers into
their buildings."*

Recent Changes/Developments

In 2018, the Consolidated Appropriations Act made
two changes to the LIHTC program. First, the Act
boosted the credits available to states each year by
12.5% through 2021.1%2 Second, it altered the income
test that determines the maximum income a LIHTC
tenant can have, allowing a property owner to

use the average of tenant incomes to demonstrate

it meets the maximum income threshold.'> The
Further Consolidated Appropriations Act in 2020
increased California’s LIHTC allocation to mitigate
some of the state’s natural disasters in 2017 and
2018."4 Most recently, the Taxpayer Certainty and
Disaster Tax Relief Act of 2020 set a minimum
credit of 4% for the housing tax credit typically used
to rehabilitate affordable housing.'?>

Criticism

LIHTC has been heavily criticized for perpetuating
racial segregation by concentrating affordable
housing in predominantly Black inner-city areas
and low-income neighborhoods, as it gives
preference for developments located in high-
poverty Census tracts.'? This has been addressed in
litigation, including in 7exas Department of Housing
and Community Affairs v. Inclusive Communities
Project,* the 2015 Supreme Court case addressing
whether disparate claims are cognizable under the
Fair Housing Act. The Inclusive Communities case
and other litigation are described in further detail
below.

RAD Program

Faced with chronic underfunding and an enormous
backlog of deferred maintenance, in 2012 Congress
authorized HUD to administer the Rental
Assistance Demonstration (RAD) Program, which
permits PHAs to convert their complex-based
rental assistance programs into other types of
subsidized housing.’?® The conversion allows PHAs
to borrow funds from private developers for the
purpose of making much needed repairs to aging
buildings.'*

Congress has not provided PHAs with enough
funding to keep up with the maintenance
requirements of public housing complexes,
resulting in a multi-billion-dollar repair backlog
nationwide.’®® RAD was created to address the
backlog by offering PHAs a different way to
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generate funds to make improvements to public
housing buildings." The current program allows
455,000 public housing units to participate in the
program.’? As of 2016, RAD conversions accounted
for 6% of the total public housing stock.'33

To access more funding, RAD allows PHASs to
convert public housing units into one of two types
of housing via the project-based voucher program
(PBV) or the project-based rental assistance
program (PBRA).34 PBV is a part of the HCV
Program, providing residents with vouchers to be
used in the private rental market.'3s PBV contracts
last for 15 to 20 years. For PBRAs, rental assistance
is tied to specific units in a property.'® The units are
typically owned and operated by private owners.'¥
These contracts make it easier for PHAs to gain
access to funds and use LIHTCs and other forms
of financing."®® In addition, both types of contracts
must be renewed in perpetuity.’3® Thus, these units
will permanently become affordable housing for
low-income residents.!4

Due to issues with other HUD programs where
residents were permanently displaced, RAD was
designed to protect tenants. There are processes
built into the program to protect public housing
residents.'! For example, a resident’s public
housing rights are incorporated into the property
after the RAD conversion. Before applying to
participate in the program, PHAs must notify

all residents about the process and hold at least
two meetings where residents can ask questions,
discuss any concerns, and provide feedback.'42
PHAs are required to submit all comments and
their responses along with the application.43 If the
PHA is selected for RAD, another meeting must be
scheduled with residents to address any additional

Boys playing near the Anacostia, D.C. Frederick Douglass housing
project. Photo by Heritage Art/Heritage Images/via Getty Images




questions or comments.'** When PHAs participate
in RAD, residents in the selected housing units do
not lose their housing assistance and they do not
have to be rescreened.'s Residents are also unlikely
to see an increase in their rent, which is currently
set at 30% of household income.#¢ If residents

are paying a flat rent, they may have to gradually
pay slightly more in rent over time.¥’ If the rent
increases more than 10% and that increase requires
residents to pay an additional $25 per month, the
rent increase will be phased in over several years.'4
A key feature of RAD is the “Choice-Mobility”
option, which allows certain tenants to obtain an
HCYV after a period of occupancy and move to the
housing of their choice.'#°

Some have mixed feelings about RAD. Some
advocates claim that tenant protections have not
been properly enforced, which has led to people
being evicted or placed in uninhabitable housing
during the renovation period.'*® Additionally,
residents have claimed that they were illegally
rescreened after renovations were complete.’™ HUD
has experienced issues tracking tenants throughout
the conversion process, which makes it difficult to
monitor issues that arise.!s? Advocates also fear that
RAD privatizes public housing, which can lead to
other challenges for residents.'*? If the program

is overseen by different private property owners,
residents might have difficulty adjusting to the

new owners, building rules, payment methods, and
other regulations.'** However, the Urban Institute
interviewed RAD tenants and found that most of
them were satisfied with the renovations, even

if they did not notice any specific or significant
changes to their unit.!ss Tenants were also satisfied
with their PHAs’ communication and management
during the process.!s® A slight majority of those
interviewed preferred the voucher option as
opposed to continuing to live in public housing.'s”

While there have been challenges with RAD, PHAs
across the country have been participating in it for

the last decade. As of October 2020, 140,000 units
had been converted and over $10 billion had been
invested in the units.’s® Ninety percent of residents
have remained or returned to their housing
property after the RAD conversion.'* While

more oversight is necessary to protect all tenants,
expanding the program could help many vulnerable
residents, so their housing can be preserved and
remain affordable.'®®

Despite the shift in focus to housing vouchers

and the demolition of hundreds of thousands

of subsidized units,'* public housing remains
critical for low-income families throughout the
U.S. Today, there are approximately 1.2 million
households living in public housing complexes
that are managed by over 3,300 PHAs throughout
the country.’> But federal housing policy has
clearly prioritized vouchers and has increased that
prioritization over time. The number of vouchers
issued in 1990 was just 5,966; that number had
increased to over 17,000 by 2011.13 In large

part, the shift to vouchers reflects a recognition

of the harms caused by residential segregation

and the concentration of poverty through public
housing, which has been worsened by HUD’s (and
PHAY’) failure to abide by their statutory duty to
affirmatively further fair housing.' The shift also
reflects a belief that the private market may be able
to provide higher quality housing for low-income
people and avoid the pitfalls caused by a lack of
funding for public housing.'®s More than anything,
the shift acknowledges the importance of place

in determining life outcomes—an awareness that
neighborhoods with more resources can offer more
opportunities and benefits across the full spectrum
of someone’s life, from education to employment
to health—and in the importance of giving poorer
families a choice in where to live.'®®

The HCV Program has worthy goals, but whether
it has met those goals merits further discussion, as
follows below.
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he HCV Program

The Housing Choice Voucher Program is the largest
national rental assistance program for low-income
households. It provides a housing subsidy to 2.3
million households (consisting of 5.2 million people)
nationwide, enabling them to secure affordable,
decent quality housing in the private market.” As
described above, the program was developed to
utilize the private housing market to address some
longstanding issues with public housing, including
the concentration of housing complexes in lower-
opportunity areas.’® As noted above, research
shows that people benefit when they can move to
higher-opportunity areas that have quality housing
and employment options, good schools, public

transportation, and green spaces.'® The HCV
Program was intended to facilitate housing choice
and assist families in moving to these areas.'”°

The HCV Program primarily serves families of
color led by women. As of 2020, 78% of families
with vouchers nationwide had a female head of
household and 37% had a female head of household
with children.”” In 2020, half of all program
participants were Black (including those who
identify as Black and Hispanic/Latinx)."”? Vouchers
also serve a significant population of people with
disabilities: a quarter of all voucher recipients
nationwide reported a disability.'”?

Section 8 or Housing Choice Vouchers?

There are several terms related to government-assisted housing or other programs that have become
recognized as pejorative over time. For example, public housing complexes, particularly those in
deteriorating conditions in high-poverty neighborhoods, are regularly referred to as “the projects™
or as being located in “the ghetto.”7> Additionally, many know the Housing Choice Voucher Program
as “Section 8,” referring to the authorization of the program in Section 8 of the Housing Act of
1937.7¢ Like the myth of the “welfare queen,””” these words are frequently used as derogatory code
words for predominantly Black, low-income neighborhoods or buildings, or to refer to Black families
with vouchers (particularly those headed by women).'”® These terms are often based on stereotypes
about public housing or families with vouchers and reflect racist attitudes toward Black people,
harmful stereotypes about women, and hostility toward the poor.'7°

For example, at a 2015 pool party in McKinney, Texas that resulted in police officers pinning a
Black teenager to the ground and handcuffing her, the underlying dispute allegedly began when

a White neighbor told the Black teens to “go back to your Section 8 home.”° In another example,
a controversial 2008 article published by The Atlantic suggested that an increase in crime in
Memphis was attributable to the location of voucher holders,'® even though this was later refuted by
researchers.’®? Because of the negative association with the term “Section 8,” HUD began referring
to the program explicitly as the “Housing Choice Voucher Program” in the late 1990s.®3 But many
courts,'®* the media,'®s housing advertisements,'®® and HUD itself'®” still use the term “Section 8.”
Throughout this report, we use the terms “public housing complexes” or “developments” instead
of “projects” and generally refer to the HCV Program by its name rather than using “Section 8.”
However, our testing audit, described in Part Two of this report, did use the term “Section 8” when
conducting tests to determine if landlords would accept HCVs, given that housing providers are

more familiar with this term.
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The HCV Program is overseen by HUD and
administered by more than 2,200 PHAs throughout
the country.’®® PHAs that administer the program
handle a number of responsibilities, including
establishing local policies; determining family
eligibility; maintaining waiting lists; and approving
units, including ensuring compliance with housing
quality standards.’®

In order to participate in the HCV Program, a
voucher recipient must be low income. HUD
requires that a family’s income not exceed 50% of
the median income for the county or metropolitan
area where they live.'”° Additionally, PHAs must
provide 75% of their vouchers to applicants whose
income does not exceed 30% of the area’s median
income, defined as “very low income.”"' As of 2020,
78% of voucher recipients fall within this extremely
low-income category.”? There are other eligibility
requirements: at least one member of the household
needs to have legal documentation to live in the

United States and certain convictions which vary by
PHA, or a prior eviction within the last three years
for drug-related reasons, will render an applicant
ineligible.

Through the HCV Program, a voucher holder may
choose their own housing, within certain specified
limits.'¢ The voucher holder must find and secure
the housing themselves, with the landlord agreeing
to accept the voucher.s Typically, a voucher holder
has 60 days to find housing with their voucher.'%
The housing unit must meet the program’s housing
quality and rent standards and must be approved
by the PHA. Vouchers can be used anywhere in the
United States, allowing voucher holders to move
and keep their voucher, although restrictions on
moving to new areas can apply.'

The amount of a voucher is based largely on HUD’s
determination of the “fair market rent” (FMR)
for the size and type of dwelling in question (e.g.,

The Thurgood Marshall Institute // tminstituteldf.org // 25



two-bedroom unit). HUD estimates FMRs to set
limits on the cost of standard quality housing
units for voucher holders in specific geographic
regions.'”® HUD is required to calculate FMRs
annually for different unit sizes in each market
area and publish them in the Federal Register.'
Local PHAs use those FMRs to establish payment
standards for each unit type, effectively setting a
cap on permissible “gross rent” (which includes
utilities). As long as a dwelling’s actual gross rent
is at or below the relevant payment standard, the

SAFMRs

One of the primary criticisms of the HCV
Program is that FMRs are generally too low
because they are based on the average rental
prices in a broad geographic area. This can
prevent families with vouchers from moving
to high-opportunity areas where rental
prices are higher.2*3

As described above, a voucher’s value is
calculated based on HUD’s determination

of the FMR for a dwelling of a particular

size and type.** FMRs are calculated based
on an average of rent prices for a particular
geographic area, including high-end and low-
end properties in a region.?°s

Because of the wide variation in rental prices
in particular markets in the United States
and even within regions, HUD determined
that FMRs do not always reflect the rental
prices actually charged in certain areas.?*
Within one large geographic region, rents
may widely fluctuate among neighborhoods.
As aresult, voucher amounts are often too
low to reach many regional submarkets,

participating household usually pays the landlord
30% of its monthly income toward the rent, while
the PHA pays the balance directly to the landlord.
If, however, the actual rent for the unit exceeds the
payment standard, the voucher holder is usually
responsible for the balance.?° Regardless, the
family cannot pay more than 40% of its adjusted
monthly income on rent.?** As of 2020, the average
subsidy per voucher household nationwide was
$886 per month and the average family contribution
was $390 per month.>*2

preventing voucher recipients from moving to
high-opportunity areas where rental prices may
be higher.2”

As an alternative, HUD developed Small Area
FMRs (SAFMRs), which reflect fair market
rents in individual zip codes, rather than in
broad metropolitan areas.?*® Studies have
shown that SAFMRs are more effective in
ensuring that families with vouchers can
move to higher-opportunity areas.?®® As of
2021, SAFMRs are required to be used in only
24 metropolitan areas, but HUD publishes
SAFMRs for all jurisdictions and PHAs may opt
to use them.?°

A number of civil rights and fair housing
organizations have successfully advocated for
the use of SAFMRs, including PRRAC, the
National Housing Law Project, the Inclusive
Communities Project, and the Center on Budget
and Policy Priorities, as well as NFHA and LDF.
These organizations urge further reform in this
area, discussed further in Part Three of this
report.
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Landlord participation in the HCV Program is
voluntary (subject to state and local laws prohibiting
source of income discrimination applicable to
vouchers, discussed further below),?" and the
landlord may apply its standard eligibility criteria
to voucher holders. This was not always the case.
In 1987, Congress amended the voucher program
to mandate that landlords who participated in
the program could not refuse to rent to future
voucher-holding applicants. This was called

the “Take One, Take All” requirement.? In 1998,
Congress repealed the requirement after it was
seen as discouraging landlord participation in the
program.*s

When a landlord agrees to participate in the HCV
Program, they negotiate the contract rent with

the PHA and sign a Housing Assistance Payments
(HAP) Contract, which is an agreement between
the landlord, tenant, and PHA.?"4 The landlord also
separately enters into a lease with the tenant.?s In
order for the process to be finalized, the PHA must
inspect the unit for housing quality standards.>¢
HUD has developed a checklist for tenants to
consider when selecting a unit to maximize the
likelihood of passing the inspection, including to
look for “must haves” such as a bathtub or shower
with hot and cold running water, walls in good
condition, at least one window in every room used
for sleeping, and a plumbing system served by the
local water supply.?” HUD also has a form checklist
for PHAs to use in conducting the inspections.?®

If the unit passes inspection, the lease may be
signed.?” If it fails, the voucher holder or PHA can
try to convince the landlord to make repairs so that
it will pass.?2° Otherwise, the voucher holder must
look for alternate housing.

Once a home is selected and approved, the voucher
family must comply with the lease and the PHA’s
requirements. The family must also pay its rent

on time, maintain the condition of the home, and
notify the PHA of any changes in income or family

composition.??* A landlord may terminate the lease
for four reasons: (1) serious or repeated violations of
the terms and conditions of the lease; (2) violations
of federal, state, or local law that directly relate to
the occupancy or use of the unit or premises; (3)
criminal activity or alcohol abuse; or (4) other good
cause.?? However, the owner may not terminate
tenancy if the PHA fails to make their share of the
payment or pays it late.?>3 (However, this is not
often an issue, and one of the benefits of the HCV
program is that the landlord can expect the rent to
be paid every month, even if the tenant experiences
a job loss or income reduction).??* A PHA must
revoke a voucher if: (1) a family member fails to sign
consent forms required for obtaining information
on family status as part of any reexamination
conducted by the PHA; (2) any family member fails
to declare citizenship or provide documentation

of eligible noncitizen status; or (3) the family is
evicted from their housing for a serious or repeated
violation of the lease.??s Additionally, a PHA may
revoke a voucher for a number of other reasons,
including for criminal activity, abusive behavior

to PHA personnel, or breach of a repayment
agreement.??® Families who remain eligible may stay
in the program indefinitely, although studies have
shown that the typical household remains in the
program for six years.??

As of 2020, the average subsidy per
voucher household nationwide was:

$886.-

and the average family contribution was:

$390_
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Benefits of the HCV Program

The HCV Program Improves Housing Stability
and Locational Outcomes

Studies have shown that the HCV Program has
succeeded in improving housing affordability and
stability and in reducing homelessness.?*® For
example, HUD’s Welfare-to-Work experiment,
which assigned vouchers to eligible households

in six cities between 2000 and 2004, found that a
voucher reduced the probability of a homelessness
spell from 45% to 9%.%*

As described throughout this report, one purpose
of vouchers is to improve locational outcomes for
low-income families by reducing the concentration
of poverty that can occur in public housing
complexes.?° On this front, the program has
succeeded in this goal by facilitating families’ access
to higher-opportunity areas when compared to
public housing.?3' Generally, studies have found
that voucher holders live in lower-poverty areas as
compared to public housing residents.??? (However,
as described below, voucher recipients remain
concentrated in high-poverty areas.) In 2003,

HUD determined that 22% of HCV families lived in
neighborhoods at or above the moderate-poverty
threshold (defined as 30% or less poverty), while
close to 46% of families in public housing complexes
lived in such neighborhoods.?3 In fact, HUD found
that almost half of public housing families live in
neighborhoods above the 40% poverty threshold.?3

The HCV Program Is Flexible

Another positive aspect of the HCV Program is the
flexibility given to PHAs to develop standards for
their respective voucher programs based on the
needs of their local community. For example, PHAs
may develop preferences for selecting applicants,
such as prioritizing families experiencing
homelessness or paying more than 50% of their
incomes on rent.??* This can ensure that the
program benefits those most in need and who may

have changing circumstances that urgently require
government assistance for housing.?3

Moving to Opportunity Study

Scholars have studied the HCV Program for
decades to measure its effectiveness in enabling
low-income families to move to higher-opportunity
areas. Perhaps the best known of these studies is
the Moving to Opportunity (MTO) experiment.
Originally inspired by the success of the Gautreaux
Assisted Housing Program described above,?¥7
MTO was a randomized experiment conducted

by HUD over several decades. Authorized under
the Housing and Community Development Act

0f 1992, MTO enabled 4,600 low-income families
with children who were living in public housing in
higher-poverty communities to move into private
market housing in higher-opportunity areas.?s®
HUD enrolled families in MTO between 1994 and
1998 in five cities (Baltimore, Boston, Chicago, L.os
Angeles, and New York) and randomly assigned
them into three groups.?® The first group, which
consisted of 1,819 households, received housing
vouchers to enable them to live in high-opportunity
neighborhoods (although they were later permitted

to move anywhere with their vouchers) and received

mobility counseling to help them locate housing in
low-poverty areas.?*° The second group, consisting
0f 1,346 households, was offered traditional
housing vouchers to live anywhere and was not
offered mobility counseling.?#' The third group
was the control group. This group, consisting

0f 1,439 households, maintained the status quo
and remained in public housing.?*? Unlike the
Gautreaux Assisted Housing Program, which used
racial criteria to determine where participants
could move, MTO only targeted the poverty levels
of neighborhoods. MTO was intended to improve
the participating families’ housing, economic, and
educational achievements.?

To measure the success of the program, MTO
researchers followed the progress of participating
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families over time. Initial findings from the program
were not entirely promising: while about half of

the MTO families moved to lower-poverty areas,
researchers determined that the move had no effect
on adult earnings or employment and no consistent
positive effects on children, although it improved
some aspects of adult mental and physical health.?
These early findings contradicted other studies and
experimental evidence demonstrating significant
positive effects from living in lower-poverty areas.5

In 2015, researchers published updated findings
from MTO, providing strong evidence of the
positive impacts of the program, particularly as
observed in tracking the outcomes for young
children over time.?*¢ The researchers determined
that moving to a less impoverished neighborhood
before the age of 13 increased future annual income,
and improved college attendance rates.?#

Other significant benefits have been observed
by researchers studying MTO, in both adults
and children: positive changes in physical and

mental health; lower rates of obesity, diabetes, and
depression; fewer debts and improved credit scores;
and an overall reduction in the intergenerational
persistence of poverty.24®

Pitfalls of the HCV Program

The Program is Not Large Enough to

Serve All Low-Income Families in the U.S.
Despite the benefits of the HCV Program, it is not
large enough to adequately serve the needs of all
low-income families in the United States. Only
about 21% of an estimated 22 million low-income
households receive assistance through vouchers,
leaving over 17 million households without
assistance.?* A 2016 study of HCV waiting lists
found that more than 2.8 million families were
waiting to be accepted into the program as of
2012.%%° Nationwide, families spend an average of 28
months on the voucher waiting list.>' The waiting
period for families can range from two to 10 years.?>?
As one example, in L.os Angeles, the estimated
waiting period for a voucher is eight years.?s3

The Mortgage Interest Deduction

While the HCV Program is not large enough to meet the needs of all low-income families in the U.S.,
millions of wealthier, predominantly White households benefit from a different government subsidy
each year: the mortgage interest deduction. The mortgage interest deduction allows homeowners
to deduct the interest they pay on any loan used to build, purchase, or make improvements upon
their residence, from taxable income. The deduction provides $25 billion a year in tax savings to

homeowners.?54

White and wealthier households disproportionately benefit from the mortgage interest deduction.
The National Low Income Housing Coalition and the Institute for Economic and Racial Equality

at Brandeis University recently found that White households receive 71% of the benefits from the
deduction, despite only comprising 66% of the U.S. population.?*s Further, 90% of the deduction’s
benefits go to households that earn over $100,000 a year.?5® Advocates have repeatedly called for the
deduction to be eliminated and for the savings to be repurposed as a tax credit to benefit individuals

and families that rent.?5”
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Families with Vouchers Face

Difficulties in Utilizing Vouchers

and Encounter Discrimination

After years of waiting for a voucher, due to
insufficient funding of the HCV program, the
families who are able to receive a voucher may
not even be able to utilize it. HUD has conducted
various studies on this issue. In the early 1980s,
only half of voucher holders were successful in
finding housing with their voucher. That percentage
increased to 68% by the late 1980s.28 By 2000,
the percentage was still around 69%,%5° where it
remains. Today, up to 30% of voucher recipients
may be unable to use their voucher.?¢°

One contributing factor is timing. Families who
receive a voucher typically have only 60 days to
locate housing. If they are unable to find housing
that meets the program requirements, the voucher
expires and is reissued to another household on

the waiting list.?®* One study found that the average
search time for families with vouchers was 83 days
and nearly a quarter of families took more than 120
days to find housing.?¢> While some PHAs will grant
extensions for families to locate housing or will
provide longer search periods as of right, others
will not.?%3 This may pressure voucher holders to
choose the first available housing they can find,
securing low-quality housing as a result.?% Other
rental requirements may prevent a voucher holder
from finding housing, including a credit check, a
review of past evictions, or a security deposit (which
is not covered by the voucher and must be paid by
the voucher family from other funds).26s

In addition to these difficulties in acquiring housing,
the limited services provided by PHAs, and other
restrictions may impede voucher holders from
locating housing in high-opportunity areas. Despite
the known positive results of mobility counseling,
as shown by various programs including from the
Gautreaux litigation and MTO, PHAs typically do
not provide counseling or housing search assistance

to voucher holders (beyond cursory briefings),
preventing families from becoming aware of the
full array of options they may have for using their
voucher. ¢ It can also be difficult for families to
move outside the jurisdiction that originally issued
their voucher. While vouchers are technically
“portable” among PHAs, in practice it can be very
difficult for families to move to a new location.
A PHA may restrict portability in the first year,
preventing families from finding a new residence
if problems arise at their original location.?¢”
PHAs may have different rules and requirements
regarding income, billing, permissible unit size,
and search time extensions.?*® This can even be
true when families are trying to move within the
same metropolitan area. For example, a large
metropolitan area may have one PHA administering
the HCV Program in the central city and have other
PHAs serving the suburbs and each may require
separate application and administrative processes,
which can impede the efforts of families to move to
higher-opportunity areas within the same region
using their voucher.?®

Landlord refusal to participate in the HCV Program
and accept vouchers is also a significant hurdle.
HUD has estimated that only 695,000 unique
landlords participate in the program, out of the 10
to 12 million total landlords in the United States.?°
In a 2009 study conducted by the Louisiana Fair
Housing Action Center in New Orleans, 82%

of landlords refused to accept vouchers or had
stringent requirements (such as fees, rental
deposits, or additional screening measures) that
made it impossible for voucher holders to rent
units.?”

In a more recent study funded by HUD in five
major cities (Fort Worth, Los Angeles, Newark,
Philadelphia, and Washington, DC), the Urban
Institute found that the rate of landlords refusing
to accept vouchers as a form of payment was 67%
or higher, reaching 78% and 76% in Fort Worth
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and Los Angeles, respectively.?2 The study did
determine that there were lower landlord denial
rates in cities with source of income protections,
which are generally discussed further below, like
Newark and Washington, DC.?”3 The study also
found that landlord denial rates were higher in
low-poverty neighborhoods.? Overall, the landlord
denial rate was so high that it undermined the
researchers’ ability to test for whether voucher
holders were treated differently because of their
race (meaning whether White voucher holders

were treated more favorably than Black voucher
holders).?s

Many landlords refuse to accept vouchers because
they do not want to deal with the program
requirements and bureaucracy.?”® As noted above,
voucher properties must be inspected and approved
by the PHA and securing approval may require
repairs that the landlord would not have to make
for a non-voucher tenant. The local PHA may make
this process more complicated: for example, there
may be a significant delay in waiting for the PHA
to conduct the required inspection and approve
the property, and landlords are not compensated
for that lost rent.?” Additionally, complaints are
frequently raised about poor customer service

at PHAs and the failure to send rent checks on
time.?”® If the local housing market is tight, making
it difficult for any renter to secure housing, the
landlord may not have an incentive to participate
in the HCV Program.?® Indeed, “many landlords
... refus[e] to accept the vouchers when they can
get higher rents, without the bureaucratic red tape
that plagues the program, on the open market.”°
As alleged in a case challenging a New York City
landlord’s refusal to accept housing vouchers,

the landlord gave the following explanation to a
Black tester seeking to use a voucher at one of his
properties:

I do not deal with programs, ma’am. . .
Ijust...Icannot deal with programs...
there is so much red tape. These people,
any program people, usually they drive
you crazy ... I’'m not in situation that I
want to be . . . in same position, that they
can play around and drive me crazy.
don’t need that. At my age, I don’t need
that.?®

As an alternative to the outright refusal to accept
vouchers, some landlords may technically accept
vouchers as a form of payment but will also impose
minimum income requirements for renters

that make it impossible for voucher holders to
qualify.?®2 An example of a minimum income policy
is a requirement that the potential tenant must
earn three or even four times the full amount of
rent per month (meaning both the amount the
voucher holder and the PHA would pay) to qualify
as a renter. For example, if the total rent on a
particular unit is $1,000 per month, a minimum
income amount policy may require a tenant to have
$3,000 in income per month, even if the tenant

has a voucher and is only personally responsible
for $200 or $300 of the monthly rent. Given that
most voucher holders are considered extremely low
income and many do not have additional sources
of income outside of the voucher, these policies
prevent voucher holders from renting in high-
opportunity areas. These policies are especially

View of marchers during the ‘Walk for Understanding’ through the
Central Ward neighborhood on the national day of mourning for
assassinated Civil Rights and Religious leader Dr Martin Luther
King Jr, Newark, New Jersey, April 7, 1968. Visible at left are several
unidentified, high-rise, public housing buildings (probably the
Hayes Homes housing project) near Hunterdon Street. The Palm
Sunday march, conceived earlier in the year as, in part, a peaceful
response to rioting in the city during the previous summer, became
an impromptu memorial for Dr King, who had been assassinated, in
Memphis, three days earlier. Photo by Ann E. Zelle/Getty Images
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prevalent in jurisdictions that have laws that
prohibit landlords from discriminating against
voucher holders based on their source of income,
because they allow a landlord to assert that it
accepts vouchers but acts as a barrier for families
with vouchers to actually acquire housing.?®3 As
demonstrated in Part Two, we found significant
evidence of minimum income policies in Memphis
that prevent HCV holders from renting properties
in higher-opportunity areas. Additionally, housing
providers may use revenue management systems
that fluctuate the advertised rent for their units on
a daily or weekly basis based on local conditions,
which can turn an affordable unit into an
unaffordable one (based on HUD’s FMR limits) on
any given day.

Landlords may also refuse to participate in the
HCV Program or may impose other restrictions to
prevent voucher holders from renting one of their
units because of racist beliefs or notions about
voucher holders. Racial discrimination against
HCV recipients is commonplace, even in areas
where local or state laws prohibit landlords from
refusing to accept vouchers. In the Urban Institute’s
recent HUD-funded study, researchers identified
16 studies examining the extent of landlord
discrimination against voucher holders that were
conducted between 2000 and 2017.4 While the
studies varied, all found evidence of discrimination
against voucher holders.?5 Additionally, several
studies, including by the Louisiana Fair Housing
Action Center, have found evidence of preferential
treatment of White voucher holders as compared to
Black voucher holders.?®

Families with Vouchers Remain Concentrated
in Poor and Racially Segregated Areas

Finally, research has shown that the HCV Program
has failed to fulfill its goals of decreasing the
perpetuation of poverty and enabling lower-
income families to move to higher-opportunity
areas.?” While voucher holders are better

situated than public housing residents in

terms of poverty concentration, only a small
proportion of voucher holders live in low-poverty
neighborhoods.?® Instead, families with vouchers

are disproportionately located in lower-opportunity,
racially segregated areas and are underrepresented

in higher-opportunity neighborhoods.? In
measuring the success of the HCV Program over
time, voucher holders are less likely to live in
high-poverty neighborhoods (defined as more than
30% poverty) now than at the start of the program
in the 1970s, but are still more likely to live in a
neighborhood with 20 to 30% poverty, which is still
a very poor neighborhood.*°

This is due to a variety of factors, including the
general lack of affordable housing in the United
States; exclusionary zoning, which often clusters
multi-family housing opportunities in segregated
areas; the limitations of FMRs, particularly when
calculated on a market-wide basis; and other
regulatory limitations in the HCV Program. In
2014, 46 affordable housing units were available for
every 100 low-income households.?' In the recent
Urban Institute study, researchers screened an
average of 39 advertisements to find one unit that
was affordable with a voucher.?2 When HUD sets
FMRs for an entire region, rather than by smaller
geographic components like zip code, the payment
standards are generally too low for high-cost,
higher-opportunity areas, relegating families to
low-cost, lower-opportunity neighborhoods.??

In a study of the distribution of HCV households in
the San Francisco Bay Area region from 2000 to
2010, researchers found that voucher holders were
more likely to locate in areas with lower housing
prices, lower percentages of educated people,
higher rates of poverty, and higher concentrations
of Black people.®* And affordability is just one
factor—as discussed above, many landlords do not
accept vouchers at all. Landlords who are willing to
participate in the program are disproportionately
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At 46th street and Green Tree Road in the Green Tree Acres neighborhood in Exeter Township Thursday afternoon August 9, 2018.
For a Business Weekly story on the anniversary of the Fair Housing Act, and the need for affordable houses like in this neighborhood.
Photo by Ben Hasty /MediaNews Group/Reading Eagle via Getty Images

located in lower-opportunity areas. For example,
some landlords advertise available properties on
affordablehousing.com (known as gosection8.com
until September 2021), a privately administered
website that is recommended by many PHAs.?5
Researchers have determined that listings on

the site are typically located in disadvantaged
neighborhoods.?*

These poverty issues are more likely to have an
impact on Black families with vouchers and other
families of color. Black and Latinx families with
vouchers are more likely to live in predominantly
minority neighborhoods with the highest levels of
poverty,®” while White families with vouchers are
more likely to live in neighborhoods with a higher
White population and with lower levels of poverty.?®
One study in Chicago found that voucher holders
were denied access to approximately 70% of the

market rate units that should have been available to
them, and once race and ethnicity were accounted
for, Black and Latinx voucher holders had an

even lower chance of locating suitable housing.?”
Another found that White voucher holders were
twice as likely as Black and Latinx families to live in
low-poverty neighborhoods.3%°

While all voucher holders may encounter
difficulties in finding suitable housing due to the
lack of affordable options, PHA requirements, and
landlord refusal to participate in the program,
Black voucher holders and other families of color
with vouchers may be subject to discrimination
that White voucher holders do not experience, and
they may have less success in using their voucher
to move to areas with less poverty and more
opportunity. Black families in the HCV Program
are also generally disproportionately affected by
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THE FAIR HOUSING ACT BROADLY
PROHIBITS HOUSING DISCRIMINATION

ON THE BASIS OF:
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COLOR

NATIONAL ORIGIN
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DISABILITY

discrimination given that half of all voucher holders
are Black (far exceeding their general share of

the population in the U.S., which is 13.4%).3*! In
addition to racial discrimination, other forms of
discrimination are rampant against voucher holders,
including discrimination based on disability,
gender, and familial status. Aside from advocating
for changes to the HCV Program to address these
critical issues, civil rights advocates have attempted
to combat discrimination against voucher holders in
two primary ways: litigation and legislation. These
efforts are discussed further below.

Addressing Discrimination
Against Voucher Holders:

Federal Law

The Fair Housing Act broadly prohibits housing
discrimination on the basis of race, color, national
origin, sex, religion, familial status, or disability.3°?
The statute can be enforced in court by private
litigants or the U.S. Department of Justice (DOJ)
or through administrative complaints filed with
HUD.3°3 While the Fair Housing Act does not
explicitly prohibit discrimination based on the
source of income used to pay for the housing, courts
have repeatedly emphasized that the statute is to be
interpreted broadly.2*4 This supports plaintiffs’ use
of the Act to combat discrimination against voucher
holders because of their membership in one or
more of the enumerated classes covered by the
statute. Voucher holders have brought numerous
challenges under the Fair Housing Act based on
discrimination they have experienced due to the
program because of their race, gender, familial
status, or disability. A selection of these cases is
discussed further below.

Plaintiffs in Fair Housing Act cases may bring

a claim of intentional discrimination, known as
the disparate treatment theory of discrimination,
or a claim that the defendant’s policies had a

discriminatory impact on members of a protected
class, known as disparate impact.3°5 Given that
source of income or status as a voucher recipient
is not protected under the Act and the relative
difficulty in proving intentional discrimination,
most cases involving voucher holders have been
brought under a disparate impact theory, as
discussed further throughout this section. As set
forth by the Supreme Court in Texas Department
of Housing and Community Affairs v. Inclusive
Communities Project, a plaintiff may establish a
prima facie case of disparate impact discrimination
under the Fair Housing Act by demonstrating:

(1) a specific policy that is being challenged; (2)
disparately impacts a protected class; and (3) a
causal connection between the challenged policy
and the disparity.3°® Once the plaintiff establishes
a prima facie disparate impact case, the burden
shifts to the defendant to prove that the challenged
policy or practice is necessary to achieve one or
more substantial, legitimate, nondiscriminatory
interests.>” Even if the defendant can make this
showing, the plaintiff may still prevail by proving
that the interests supporting or justifying the
challenged policy or practice could be accomplished
by other means that have a less discriminatory
effect.30®

In addition to the Fair Housing Act, there are other
sources of federal law that protect voucher holders,
including the Equal Credit Opportunity Act,2* the
Cranston-Gonzalez National Affordable Housing
Act (the HOME Program),*° the LIHTC Program,3"
and the National Housing Act.??

State and Local Source of Income Laws

Many state and local governments have responded
to discrimination against voucher holders by
enacting protections for HCV recipients, known as
source of income or SOI laws. These laws generally
prohibit the rejection of rental applicants (or home
buyers) based on the source of the applicant’s
income, such as salary, Social Security Disability
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A mixture of new buildings and public housing is pictured along K Street SW in the Southwest Waterfront neighborhood in Washington, DC on
March 08, 2021. Photo by Shuran Huang for The Washington Post via Getty Images

Insurance (SSDI), Supplemental Security Income
(SSI), or use of an HCV.3'3 Between 1971 and 1993,
eight states adopted SOI laws.3'4 Starting in the
early 1990s, source of income ordinances became
more popular at the local level, with more than 30
cities and counties adopting measures prohibiting
discrimination against voucher holders.?'s PRRAC
recently determined that, as of October 2021,

20 states and 112 cities or counties had SOI
protections.?® These laws are important: several
HUD studies have found that voucher holders are
more likely to find suitable housing that will accept
their vouchers in jurisdictions with SOI laws.3'
Still, other studies have found that SOI laws do
not disperse concentrations of voucher holders in
particular areas.3®

For states or localities with these protections,
source of income is typically included as a protected
class in the state or locality’s general civil rights or
human rights law or in a specific law or ordinance
related to fair housing. For example, source of
income is included as a protected class in the
District of Columbia’s Human Rights Act with
respect to housing, public accommodations, and
educational institutions.?" Source of income laws
are generally not limited to HCVs (and can include
income sources such as SSDI, disability benefits,
and Temporary Assistance to Needy Families), but
may explicitly refer to vouchers as an example of a
covered source of income or may more generally
refer to benefits provided by the government. In
Washington, DC, “source of income” is defined as
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follows, with the reference to “federal payments”
covering HCVs:

‘Source of income’ means the point, the
cause, or the form of the origination, or
transmittal of gains of property accruing
to a person in a stated period of time;
including, but not limited to money and
property secured from any occupation,
profession or activity, from any contract,
agreement or settlement, from federal
payments, court-ordered payments, from
payments received as gifts, bequests,
annuities, life insurance policies and
compensation for illness or injury, except
in a case where conflict of interest may
exist.3?°

The strongest version of an SOI law contains an
explicit private right of action for aggrieved persons
to pursue claims in court.?* For example, the
District of Columbia’s Human Rights Law expressly
provides that aggrieved persons can bring an action
in court for damages or other remedies.?*> The City
of Los Angeles’s SOI law, which went into effect

in January 2020, provides that “[a]n aggrieved
person may bring a civil action for injunctive relief
and damages,” including punitive damages.?* The
ordinance further authorizes courts to award
reasonable attorney fees and costs.?* Similarly, San
Diego’s law, which was passed in 2018, provides
that “[a]n aggrieved person claiming a violation of
this Division may file an action against a person in

a court of competent jurisdiction for a violation(s)
that is alleged to have occurred on or after August 1,
2019, within one year after discovery of the alleged
violation.”3? As of October 2019, one attorney was
credited with filing more than 50 lawsuits against
landlords alleging source of income discrimination
in violation of the San Diego ordinance.3?

While beneficial in explicitly recognizing the
barriers faced by voucher holders in acquiring
housing, there are limitations to state and local

SOI laws. Not all of these laws explicitly cover
housing vouchers, which has sometimes limited
their application to HCVs. For example, Wisconsin’s
Open Housing Act prohibits discrimination
against “lawful source of income” and the state
Administrative Code defines income as “includ[ing]
but. .. not limited to lawful compensation or lawful
remuneration in exchange for goods or services
provided, profit from financial investments, any
negotiable draft, coupon, or voucher representing
monetary value such as food stamps, social security,
public assistance or unemployment compensation
benefits.”3* Despite this fairly broad definition, in
a legal challenge to the Act, the federal court for
the Western District of Wisconsin determined that
vouchers were more like subsidies than income and
awarded summary judgment to the defendants.??
On appeal, the Seventh Circuit Court of Appeals
acknowledged Wisconsin’s expansive definition

of income, but agreed with the trial court that
vouchers did not amount to a “lawful source of
income,” because they do not have “monetary
value independent of the voucher holder and the
apartment sought,” in addition to the fact that
payments are not made to the voucher holder.3?
The court was also concerned that reading the
statute to protect vouchers would result either in
the state making the HCV Program mandatory

or that it would limit the statute to participating
owners only.33 Accordingly, the appellate court
held that Wisconsin’s SOI law did not apply to
housing vouchers.?3

Other state statutes have similar limitations. In
addition to Wisconsin, Minnesota’s law does not
cover vouchers.33? Delaware’s SOI law currently
exempts housing vouchers, but the state legislature
is seeking to amend the law to include them.333
California’s law previously did not include vouchers
but was amended to include them as of January
2020.334

Legal challenges to these laws have included
arguments that federal law, which makes landlord

The Thurgood Marshall Institute // tminstituteldf.org // 39



acceptance of vouchers voluntary, preempts state
and local SOI laws. While the Fair Housing Act
does not preempt any state or local SOI laws,?35
which would have the effect of nullifying them,

SOI laws have faced frequent legal challenges

on the grounds that they are preempted by the
Housing Act of 1937. However, several state courts
have found that SOI laws prohibiting voucher
discrimination are not preempted by federal law.33¢
For example, in Commission on Human Rights and
Opportunities v. Sullivan Associates, the Supreme
Court of Connecticut found that “nothing in the
federal program prevents a state from mandating
participation” and held that Connecticut’s law

was not preempted by the voluntary nature of the
federal program.3¥ In another case, the federal
district court in the District of Columbia found that
the city’s law prohibiting discrimination against
voucher holders did not mandate participation in
the program, because it did not categorically bar
landlords from refusing to rent to them—instead,
it simply banned landlords from refusing to rent to
someone due to their status as a voucher holder.33
The court failed to find a conflict between the
federal and local law that would trigger federal
preemption and noted that the city’s law advanced
the federal statute’s goals of helping low-income
people find housing.33

In addition to federal preemption issues, state
preemption has been a barrier to local SOI
ordinances. State legislatures, frequently but not
exclusively in the South, often enact laws to prevent
local ordinances in progressive cities from taking
effect.34° Preemption can be used as a tool for
conservative state governments to obstruct Black
communities and other communities of color from
taking local action to protect their rights.?* For
example, in 2015, Texas enacted legislation banning
any local ordinances that would protect voucher
holders, in response to an ordinance passed in the
City of Austin.?*? Austin sued the Texas Attorney
General and the Texas Workforce Commission in

an effort to have the statute’s enforcement enjoined,
but the Fifth Circuit dismissed the suit on grounds
of lack of standing and sovereign immunity.343
Indiana also has a state law prohibiting localities
from adopting or enforcing an ordinance requiring
participation in the HCV Program or other

similar program, in response to a law passed in
Indianapolis.?** In 2021, Iowa passed a law barring
localities from enacting laws that prevent landlords
from discriminating against HCV holders.345 Set

to take effect in 2023, the statute will prevent

three cities—Des Moines, lowa City, and Marion—
from enforcing their local SOI laws.34¢ Finally, as
discussed further below in Part Two, Tennessee
adopted a general anti-discrimination preemption
law in 2019 that may affect the City of Memphis’
source of income ordinance.34

In addition to these issues, SOI laws may be easily
evaded by housing providers by setting rental
rates above the market rate, citing other reasons
(like credit score) to reject potential tenants with
vouchers, requiring that tenants have a minimum
income independent of the voucher, or by
intentionally failing the required inspection.?4?

Litigation

To address discrimination against voucher holders
and other inadequacies in the HCV Program, civil
rights plaintiffs frequently have pursued legal
claims against housing providers and HUD. Some
general categories of cases are described in this
section.

Refusal to Participate in the HCV Program
Plaintiffs have repeatedly asserted that a housing
provider’s refusal to participate in the HCV
Program and accept vouchers constitutes race
discrimination in violation of the Fair Housing Act,
given that half of all voucher holders in the United
States are Black.?* Additionally, disparate impact
cases involving landlords’ lack of participation

in or withdrawal from the HCV Program have

40 // The Bad Housing Blues: Discrimination in the Housing Choice Voucher Program in Memphis, Tennessee

Erica Chance, 35, left, plays with her 5-year-old son, Ayden, who has cerebral palsy. She and her three children were approved for a housing
transfer in 2016. The family’s three-bedroom house in the Kenilworth public housing projects in Northeast Washington does not have enough
space for Ayden to use his walker or wheelchair. Right now, she has to carry him everywhere in the home, including up and down a flight of stairs
daily. Photo by Sarah L. Voisin/The Washington Post via Getty Images

been brought on behalf of other protected classes,
including women, people with disabilities, and
families with children.?*°

There is a split of authority regarding whether a
landlord’s participation and subsequent withdrawal
from the HCV Program can be sufficient to support
a disparate impact claim of discrimination under
the Fair Housing Act. Some courts have allowed
plaintiffs to challenge a landlord’s refusal to

accept vouchers or to withdraw from the program
under a disparate impact theory.?*' For example,

in Crossroads Residents Organized for Stable and
Secure ResiDencieS (CROSSRDS) v. MSP Crossroads
Apartments, a case filed in 2016, the District of
Minnesota denied a motion to dismiss in a case

challenging an apartment complex’s withdrawal
from the program to attract higher-income
young professionals to the complex.352 The case
subsequently settled.353

However, several circuit courts have refused to
hold landlords liable for refusing to rent to voucher
holders.?** In Knapp v. Eagle Property Management
Corp., the Seventh Circuit refused to apply the
disparate impact theory of discrimination to any
landlord who refuses to rent to voucher holders,
including those who participate in the HCV
Program and those who do not.3* In that case, the
plaintiff, who had a housing voucher, was rejected
from a housing opportunity from a landlord who
participated in the HCV Program.3* The court
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noted that participation is voluntary, and that non-
participating landlords regularly reject voucher
holders.?*” To hold participating landlords liable for
discriminating against voucher holders, the court
reasoned, would deter further involvement in the
program.35® The Second Circuit quoted Knapp in
Salute v. Stratford Greens Gardens Apartments in
holding that landlords may refuse to participate

in the program and may reject voucher holders:
“non-participation constitutes a legitimate reason
for their refusal to accept [voucher holders]

and ... we therefore cannot hold them liable for

. discrimination under the disparate impact

theory.”3%°

Some circuits have drawn a distinction between
withdrawal from the HCV Program and the

refusal to participate. In Graoch Associates #33,
L.P. v. Louisville/Jefferson County Metro Human
Relations Commission, the Sixth Circuit addressed
the question of whether a “landlord’s withdrawal
from the [HCV] program [could] ever violate the
FHA solely because it has a disparate impact on
members of a protected class.”3% In that case,

a private landlord that owned an apartment
complex that participated in the voucher program
informed the PHA of its intent to withdraw from
the program.?® Although the landlord stated that it
would honor the leases of existing voucher tenants,
it did not intend to renew those leases or sign any
new leases for voucher holders.3¢? At the time of the
landlord’s announcement of its intent to withdraw
from the program, 18 families with vouchers lived at
the apartment complex.3®? Seventeen of the families
were Black.3%

Ceola Lewis is a person with a disability and only receives $16 a
month in food stamps, has been on a housing wait list for 37 years.
She is photographed in her apartment that she can barely afford

in Washington, D.C. on October 23, 2012. Ms. Lewis, who is on
disability, has been on the housing wait list for 37 years. She’s on
both the voucher list and the public housing list with the city. Both
her disability check and social security check are barely enough for
her to pay her rent, pay utility bills and make ends meet. Photo by:
Marvin Joseph/The Washington Post via Getty Images
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In evaluating the case, the Sixth Circuit
distinguished between withdrawal and non-
participation, stating “[w]hile we agree that a
landlord should never face disparate-impact liability
for non-participation in [the HCV Program], we do
not think that withdrawal and non-participation

are functionally identical.”3®> The court reasoned
that withdrawal affected an identifiable group—
tenants receiving vouchers—while the size and
composition of the group affected by landlord’s non-
participation was indeterminate.3

The court also reasoned that it would be difficult
for a plaintiff to overcome the burden of showing
that a housing provider’s business justification for
non-participation in the voucher program was a
pretext for discrimination or that an alternative
practice would serve the same business goal with
less discriminatory effect.3%” As the court explained,
“[a] non-participating landlord presumptively can
appeal to his interests in not wanting to spend
time learning about the program and not wanting
to become entangled in government bureaucracy,
while a withdrawing landlord who fails to cite any
reason why participation in [the HCV Program]
hurt his business cannot do so.”3%® Accordingly, the
court concluded that its “view that it is possible to
bring disparate impact challenges to withdrawals
from [the HCV Program] is consistent with [its]
view that one cannot bring a disparate impact
challenge to . . . non-participation.”3%

Courts have also used challenges to non-
participation in the HCV Program to limit the scope
of defendants’ liability under the Fair Housing

Act. In Inclusive Communities Project v. Lincoln
Property Company, a not-for-profit organization
filed suit under the Fair Housing Act against the
owners and management company of apartment
complexes, alleging that the defendants’ policy of
not accepting housing vouchers at their properties
disproportionately excluded Black potential tenants.
To support its allegations, the plaintiff offered

statistical evidence showing that voucher holders in
the Dallas metropolitan area are disproportionately
Black and located in minority census tracts.?° The
district court dismissed the plaintiffs’ disparate
impact claim, and the Fifth Circuit Court of Appeals
affirmed.?”

In affirming the ruling of the district court, the
Fifth Circuit found that the plaintiff failed to show

a robust causal connection between defendants’
voucher policy and the alleged statistical disparities,
one of the required elements in establishing a prima
facie case of disparate impact discrimination under
the Fair Housing Act.?2 In reaching this conclusion,
the court relied on a narrow approach to causation
that arguably imposes impossible burdens on
disparate impact plaintiffs. It determined that the
statistical data provided by the plaintiff did not
support an inference that the implementation of
defendants’ “no vouchers” policy caused Black
persons to be the dominant group of voucher
holders in the Dallas metro area.?”® Nor did the
plaintiff allege any facts supporting an inference
that the defendants bore any responsibility for the
geographic distribution of minorities throughout
Dallas prior to the implementation of the policy.3™
According to the Fifth Circuit, if the racial
composition of an area is an independent factor
contributing to a disparity, the defendant cannot

be held responsible.?”s To hold otherwise, the court
reasoned, would put landlords at risk of a disparate
impact challenge “any time a less than statistically
proportionate minority population lived in that
landlord’s census tract.”3 The Fifth Circuit further
held that because participation in the voucher
program is voluntary, there was no actionable
claim.?”” Judge Davis issued a strong dissent in the
case, making clear that the majority fundamentally
misunderstood what disparate impact liability
requires and that the plaintiff’s statistical evidence
was sufficient to establish a prima facie case of
disparate impact.3”® Nonetheless, the en banc Fifth
Circuit denied a petition to rehear the case and
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A person walks past a mural advocating for housing in the Anacostia neighborhood of Washington, D.C on Tuesday, November 24, 2021.
Photo by Amanda Andrade-Rhoades/For The Washington Post via Getty Images

the Supreme Court declined to review the case in
2019.%7

In 2020, the Fifth Circuit reaffirmed its restrictive
holding in Lincoln Property in another lawsuit
alleging that a housing association’s policy
forbidding the rental of units to voucher holders
discriminated against Black tenants in violation
of the Fair Housing Act. In that case, Inclusive
Communities Project v. Heartland Community
Association, the appellate court affirmed the lower
court’s dismissal of the case.?*° The court noted
with approval the district court’s conclusion that
the plaintiff failed to adequately plead a prima
facie disparate impact claim because “it did not
allege the policy . . . caused the racial make-up of
the 96 current rental tenants” using vouchers.3®

Moreover, the “statistical racial disparities relied
upon by [the plaintiff] preexisted the March 2018
enactment of the policy and, therefore, cannot be
shown to have been caused by it.”3®? Discussing the
Fifth Circuit’s interpretation of “robust causality”
in Lincoln Property at length,?® the court held that
the plaintiff failed to state a claim.38

Despite this mixed case law, plaintiffs continue to
challenge restrictive voucher policies under the
Fair Housing Act. On March 15, 2021, the Legal
Aid Society filed a lawsuit on behalf of the Housing
Rights Initiative against 88 New York landlords and
brokers.35 The lawsuit, Housing Rights Initiative v.
Compass, Inc., alleges that the defendant landlords
and brokers refuse to rent apartments to voucher
holders in violation of the Act and state law.3%
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Plaintiffs contend that the defendants’ policy of
automatically denying housing to any person with a
voucher has a disparate impact on the basis of both
race and disability in violation of the Fair Housing
Act.?®

To support their disability claim, plaintiffs allege

in their complaint that 9.2% of New York’s entire
population with disabilities use HCVs to obtain
housing, compared to just 2.8% of the city’s non-
disabled population.?® The complaint also notes
that voucher holders are 2.9 times more likely to
have disabilities than non-voucher holders.?* To
support their race claim, plaintiffs contend that the
defendants’ policy prevents 5.5% of all Black and
Latinx New Yorkers from securing housing in their
buildings, while only preventing 1.7% of White New
Yorkers from doing s0.3° The complaint also notes
that voucher holders are 1.6 times more likely to

be Black or Latinx than non-voucher holders.?” As
of the time of this writing, the case continues to be
litigated.3?2

Additionally, plaintiffs have successfully brought
disparate impact claims under the Fair Housing
Act against insurance companies that refuse to
provide insurance to landlords who rent to housing
voucher recipients. For instance, in National Fair
Housing Alliance v. Travelers Indemnity Co., NFHA
alleged that the defendant’s policy of refusing to
provide habitational insurance to landlords who
rented to voucher holders had a disparate impact
on Black people and women in violation of the
Act.?3 To support its claim, NFHA conducted fair
housing testing in Washington, DC, using five
testers who posed as potential buyers of apartment
buildings in the city’s Anacostia neighborhood
who were looking for insurance.?** In concluding
that NFHA sufficiently alleged a claim of disparate
impact discrimination under the Fair Housing

Act and denying Travelers’ motion to dismiss, the
court noted that NFHA “focused on the relevant
geographic region of the District: it ensured that

testers claimed they were buying properties in the
Anacostia neighborhood, which is also the area with
the highest portion of voucher recipients.”* The
court found that NFHA pleaded facts showing that,

“because of the different composition of the affected

population (voucher recipients) as compared to

the District’s population as a whole, members of

a protected class are more likely to be harmed by
[defendant’s] policy than are other individuals.”3%
The case reached a favorable settlement in early
2018, requiring Travelers to pay monetary damages
and change its insurance practices.?”

Similarly, a court in the District of Connecticut
refused to dismiss a disparate impact claim alleging
racial discrimination against an insurer that either
charged higher premiums or refused to provide
insurance to landlords renting to housing voucher
recipients, finding that the plaintiffs’ claims were
not barred despite Second Circuit precedent
holding that landlords cannot be held liable for
discrimination under the disparate impact theory
for refusing to rent to housing voucher recipients.3%

Minimum Income Requirements

Plaintiffs have repeatedly challenged housing
providers’ minimum income policies that can
prevent potential tenants with vouchers or other
government provided sources of income from
acquiring housing. In the 1970s, a group of Black
tenants receiving public assistance challenged a
landlord’s policy of requiring a weekly net income
of at least 90% of the monthly rent as having a
disparate impact against them on the basis of
race.?”® While the district court ruled for the
plaintiffs and enjoined the policy, the Second Circuit
reversed and found that the plaintiffs could not
utilize the disparate impact theory of discrimination,
stating that “[a] private landlord in choosing his
tenants is free to use any grounds he likes as long as
no discriminatory purpose is shown.”4%°
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Over a decade later, plaintiffs had more success in
challenging a similar policy. In Bronson v. Crestwood
Lake Section 1 Holding Corp., a case filed in 1989,
the plaintiffs alleged that the policies of Crestwood
Lake, an apartment complex in Yonkers, New

York, had a disproportionate impact on Black and
Latinx applicants in violation of the Fair Housing
Act.* Crestwood Lake refused to rent to voucher
recipients or those whose income was not at least
three times the rent of the apartment for which they
were applying. In addition to their complaint, the
plaintiffs sought a preliminary injunction requiring
the defendants to (1) evaluate their applications

for tenancy without regard to income criteria; and
(2) immediately provide plaintiffs with available
apartments of their choice unless defendants could
demonstrate that there were other applicants who
were more “desirable” tenants based on other
objective criteria.+

In considering plaintiffs’ motion for preliminary
injunction, the court first found that the plaintiffs
successfully demonstrated that they would be
irreparably harmed in the absence of preliminary
injunctive relief given that the apartments at issue
were likely to be filled during the pendency of the
lawsuit.43

Next, the court found that the plaintiffs successfully
demonstrated a likelihood of success by making

a prima facie showing that Crestwood Lake’s
application policies had a disproportionate impact
on Black and Latinx applicants.*** Specifically,
plaintiffs used census data to identify a “general
applicant pool” of all Yonkers residents “who, after
payment of taxes and rent required for residence at
Crestwood, would have income equal to or greater
than the New York State-determined standard of
need.”#° They then measured the effect of each
policy on minority households as compared to non-
minority households within the pool.*°® This showed
that minority households were 25 times more likely
than Whites to be rejected based on the HCV policy,

Percentage of New York’s population

with disabilities that use HCVs

How much more likely voucher holders

are to be disabled in New York

How much more likely voucher holders

are to Black and Latinx in New York

1.6X
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and twice as likely to be rejected based on the
“triple income test.”4%7

In addition, the court found that defendants

failed to show that the challenged policies served
legitimate and genuine business goals.*® First, the
court rejected Crestwood Lake’s assertion that
the policies were necessary to ensure the payment
of rent and adequate protection in the case of a
default because they failed to offer any evidence
that the policies were reasonably necessary to
ensure payment, or that they had suffered previous
losses from renting to voucher tenants who failed
to meet the triple income test.**® Moreover, the
court reasoned that the defendants’ position was
undermined by the fact that they had previously
participated in a certificate program that was
similar to the HCV Program.*° Based on this, the
court granted the plaintiffs’ request for injunctive
relief.s!

Challenges to minimum income policies have also

arisen in the disability context. In Giebeler v. M &
B Associates, a person living with AIDS challenged
a landlord’s policy requiring tenants to have a
gross income of at least three times the monthly
rent, which the tenant could not meet based on
his income from SSDI and other benefits.*2 In
evaluating the tenant’s request for an exemption
from the policy as a reasonable accommodation
because of his disability, the Ninth Circuit noted
that “[iJmposition of burdensome policies, including
financial policies, can interfere with disabled
persons’ right to use and enjoyment of their
dwellings, thus necessitating accommodation.”#3
The appellate court ultimately found that the
tenant’s request was reasonable and should have
been honored.#4

Delories Williams with her late grandson Tyree Williams, age 26. They
live in a multi-room apartment at Kenilworth Courts and fear that they
will have to relocate when the redevelopment of the area begins.
Photo by Michael S. Williamson/The Washington Post via Getty Images

In a more recent case currently pending in the
Southern District of New York, Fair Housing Justice
Center v. Goldfarb Properties, Inc., plaintiffs allege
that a rental company’s annual income requirement
of 43 times the monthly rent has a disparate impact
on people with disabilities.*s They specifically
allege that Olmstead Housing Subsidy (OHS)#¢
recipients and HIV/AIDS Services Administration
(HASA) clients, all of whom have disabilities, can
only have an annual income up to 40 times their
monthly rent, making it impossible for them to meet
the company’s requirements.*7 Plaintiffs also allege
that most HCV recipients are excluded, a large
number of whom have disabilities.#® They contend
that 39.5% of households with disabilities in New
York City rely on either OHS, HASA, or vouchers
to pay their rent, as opposed to 4% of households
without disabilities.*?

While the case continues to be litigated, the
defendant has changed its income policy for
subsidized tenants.** The new policy “requires
subsidized tenants to have gross income 40 times
just the portion of the monthly rent that they would
have to pay after the subsidy.”#* The defendant has
filed a counterclaim seeking a declaratory judgment
that the new policy is lawful,*>2 which the court has
allowed to proceed.**

Likewise, in another pending case, Long Island
Housing Services, Inc. v. NPS Holiday Square LLC,
plaintiffs allege that a company’s minimum income
requirement of at least double the rent and refusal
to calculate the applicant’s income based on their
required monthly contribution disparately impact
people with disabilities.*?4 Plaintiffs assert that
those on SSI would almost always be ineligible for
apartments due to the defendant’s “double-income-
to-rent ratio” policy, even if they have a voucher that
requires them to pay only 30% of their income in
rent.*? The case continues to be litigated.
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There is often a police presence near several small businesses on Division Street NE, across the street from the Lincoln Heights public housing

units. Photo by Michael S. Williamson/The Washington Post via Getty Images

Police Targeting of Voucher Holders

Voucher holders can be subject to discrimination
based on stereotypes or bias, and with the

large number of Black voucher holders, racially
biased stereotypes connecting voucher status

and criminality have been problematic. This has
sometimes resulted in the outright targeting

of voucher holders by police departments. For
example, after receiving complaints that voucher
holders were “dragging the city down by increasing
crime and blight,”4? the police department in the
City of Antioch, California created an action team
designed specifically to target Black residents

that they believed were voucher holders.*?” When
responding to a disturbance or nuisance complaint,
the team would try to determine if the person
involved was a voucher holder, and if so, would

report them to the local PHA in an attempt to

get their voucher revoked.**® While the housing
authority would typically reject these requests

as “unfounded,” about 72% of unfounded requests
involved Black residents and only 18% involved
White residents.*® A group of Black voucher
holders in Antioch who had been subject to this
harassing conduct by the action team sued the
city and police department, alleging that Antioch
had discriminated against them, and other Black
residents of the city, based on race in violation of
the Fair Housing Act.*3° After granting plaintiffs’
motion for class certification,*? the case settled,
requiring the city to cease the targeting of voucher
holders and pay damages to the plaintiffs.43
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Due Process

Voucher holders have sometimes challenged

the termination of their benefits on due process
grounds. They are generally recognized to hold a
property interest in their voucher benefits and in
continued occupancy of their homes through the
end of their leases.#33 This entitles voucher holders
to due process protections, including a hearing
prior to the revocation of a voucher.#34 For example,
in Hardee v. City of New Rochelle Section 8 Housing
Agency, the Southern District of New York found
that a plaintiff’s due process rights were violated
when her benefits were terminated without a
hearing, and she had responded in time to request
one.*3

Calculating Voucher Amounts

In 2017, during the Trump Administration, LDF
and several other organizations challenged HUD’s
delay in implementing its rule requiring some
PHAs to calculate voucher amounts based on
SAFMRs, as opposed to metropolitan-wide rates.*3¢

As described above, HUD developed SAFMRs

to more accurately reflect fair market rents in
submarkets in particular geographic areas.*¥” After
a demonstration project to test the effectiveness

of using SAFMRs in certain locales, which arose
out of litigation filed in 2007 by the Inclusive
Communities Project,*® HUD published a final rule
on November 16, 2016, requiring 24 metropolitan
areas (covering 200 PHAs) to implement SAFMRs
(the SAFMR Rule).#3* The rule was set to go in
effect by January 1, 2018.44°

However, in 2017, HUD delayed implementation
of the SAFMR Rule for a projected two-year
period—without the notice and comment period
required under the Administrative Procedure Act.
The delay was purportedly in response to concerns
over a net loss in affordable units for voucher
holders, due to the reduction of available units
based on the new fair market rent calculations in

low-opportunity areas.** In response, two Black
women and a non-profit organization, represented
by LDF, PRRAC, and other co-counsel, filed suit
against HUD and then-Secretary Ben Carson,
alleging that HUD’s failure to implement the
SAFMR Rule prevented them from accessing
housing in higher-opportunity areas. Plaintiffs
moved for a preliminary injunction to require HUD
to implement the SAFMR Rule on time. The court
granted the injunction, finding that the plaintiffs
had shown a likelihood of success on the merits and
that HUD “made no such area-specific showing” to
support its defense with respect to the metropolitan
areas subject to the Rule.#*#? Shortly after the court
granted the preliminary injunction, the parties
settled, and HUD implemented the SAFMR Rule as
scheduled.*3

Given that discrimination remains an ongoing issue
in the HCV Program, LDF and NFHA conducted
a study of Memphis, Tennessee and the greater
Shelby County area where Memphis is located,
examining the local rental market and performing
a fair housing testing audit of housing providers to
assess attitudes and identify policies and practices
that impede the ability of voucher holders to make
full use of the program to find safe and affordable
housing. The results of this study are described in
Part Two below.
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PART TWO

HOUSING AVAILABILITY.

A Study of
Memphis and

Shelby County,
Tennessee

The civil rights leader Martin Luther King (C) waves to supporters 28 August 1963 on the Mall in Washington DC (Washington Monument in
background) during the “March on Washington”. - King said the march was “the greatest demonstration of freedom in the history of the United
States.” Martin Luther King was assassinated on 04 April 1968 in Memphis, Tennessee. Photo by AFP via Getty Images

A Brief History of
Housing Issues in Memphis

Running along the Mississippi River is Tennessee’s
second largest city: Memphis.#4 It is known as “the
Home of the Blues”45 and the birthplace of rock

n’ roll.#4¢ Memphis is a city with a rich and diverse
cultural identity aptly expressed through its music.
However, the richness of these diverse cultures has
not come without its challenges. The racial history
of Memphis is as mournful as the Blues itself.

Memphis is where Ida B. Wells began documenting
the horrors of lynching in the 1890s after her friend,
Thomas Henry Moss, Sr., was lynched in South
Memphis.*” He had done nothing more than run a
successful business.*#® It was at the Lorraine Motel

in Memphis where Dr. King was assassinated in
1968, setting off uprisings across the nation and
resulting in the passage of the Fair Housing Act.
Racial injustice in Memphis has not been limited to
physical violence—it has been pervasive throughout
the city’s policies, public discourse, and laws from
the 1800s through the present. As described

below, violence was integral to establishing and
maintaining segregated neighborhoods in Memphis.
Despite its racial and cultural diversity, segregation
has long kept the city from uniting. Racial
segregation is a defining feature of the city’s past
and present that has been maintained and extended
through unfair housing practices.

Memphis was a forerunner in public housing
administration in America: it was only the second
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city in the United States to establish a local
housing authority.*4° The first two public housing
developments in Memphis, Lauderdale Courts and
Dixie Homes, were built in 1935 in an area that
was considered by some to be “slums.”#5° As was
typical throughout the U.S. during this time, these
developments were segregated by race. Lauderdale
Courts was reserved for White families and Dixie
Homes for Black families.*' The “Dixie Homes”
name alone, harkening back to the Antebellum
South, certainly served as a reminder to Memphis’
Black residents of exactly where they were.

This segregation in public housing in Memphis

may have been typical for the era, but Memphis was
atypical of many Southern cities in that there were
many integrated neighborhoods and significant
cross racial political engagements in the early 20th
century. Preston Lauterbach’s Memphis Burning
tells the history of a Memphis in which Black
Republicans and White Democrats together formed
a political machine in the city.*>> During the 1920s,
Robert “Bob” Church, Jr., the son of the first Black
millionaire in the South, Robert Church, formed

a coalition with Edward Hull “Boss” Crump—a
White former Memphis mayor turned machine
boss.*53 Both individually and together, they held
tremendous power in the political activity in
Memphis. Crump encouraged the suffrage of Black
citizens and, in exchange, Church used his influence
with Republican presidents to influence appointees
that would turn a blind eye to Crump’s machine.*>*

The success of the machine was nominal proof that
Black and White Memphians could coexist. For
Church, this was not an unfamiliar phenomenon.
Church grew up in a mansion in the South
Lauderdale neighborhood.*** South Lauderdale
was a neighborhood of Memphis elites that had
been integrated since the 1880s when Bob Church’s
father built his home there.**® Due to the power and
status of the Church family, that home became a
representation of the possibilities of political power

and success for Black people in Memphis. Bob
Church’s success and the success of Black people in
Memphis were intimately woven together. Whereas
Robert Church was not an equal partner in Crump’s
machine, neither were Black people, as Crump was
a fervent segregationist.*s Their partnership was a
matter of political convenience. However, the onset
of the Great Depression began the dissolution of
this coalition and brought on the reversal of the
gains made by Black people in Memphis. Chief
among the gains lost were those in housing.

Crump’s machine turned on Church in the late
1930s, seized his property, and began dismantling
the political power of Black people in Memphis.4®
Robert Church declined to support Crump’s chosen
gubernatorial candidate in 1938 and thus, with a
Democrat occupying the presidency at the time,
Crump’s betrayal was politically convenient.**® The
ire of Crump was not limited to Church. It extended
to the Black residents of Memphis. During this
time Crump’s machine initiated the clearance of
property near the Church mansion in Lauderdale in
the name of “slum clearance.”#° In reality, some of
the areas considered “slums” were very successful
middle-class Black neighborhoods. For example,
the clearance of the area to the west of Lauderdale
from Vance Avenue to Mississippi Boulevard
razed homes that ranged in size from the Church
mansion to single-family homes.*' The destruction
was not limited to homes but extended to Black-
owned businesses in the neighborhood.*? Both
federal and state policy were integral to this effort;
“urban renewal” laws passed by Congress and the
Tennessee General Assembly enabled governmental
entities to unjustly destroy Black neighborhoods.*63
The Wagner-Steagall Act of 1937 laid the

View of several men on the sidewalk in front of a secondhand
clothing store on Beale Street, Memphis, Tennessee, 1939. On the
second floor is the Clark Hotel (at 144 Beale Street), who's sign
reads ‘The Best Service for Colored Only. Photo by Marion Post
Wolcott/PhotoQuest/Getty Images
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framework for urban renewal, which authorized

the federal government to subsidize public housing
developments initiated by PHAs.4%4 In 1945, the
Slum Clearance and Urban Redevelopment Act was
passed by the Tennessee General Assembly, which
authorized local PHAs to condemn blighted areas.*%
The definition of “blighted” was up to the discretion
of those local authorities and often ended with Black
neighborhoods being destroyed. Under the rule

of Crump, the destruction of Black neighborhoods
began in Memphis even prior to the passage of this
law.

In the mid-20th century, two additional public
housing complexes were constructed in Mempbhis.
In 1940, William H. Foote Homes was built on
property that previously was the site of a bustling
middle-class Black community—which had been
razed—directly across the street from the Church
home.*¢ According to Lauterbach, Foote Homes
was deliberately placed in a Black community to
depress property home values and prevent Black
families from moving into White neighborhoods.*¢
Later, Cleaborn Homes would be built on the lot
where the Church mansion once stood.*%® These
actions were carried out by the Memphis Housing
Authority (MHA) despite complaints from

local Black leaders about the displacement and
destruction of the established Black community
caused by the construction of these complexes.4%
Ironically, the early establishment of a local
housing authority in Memphis sometimes worked
to the detriment of its Black citizens through its
involvement in neighborhood clearance.

As Black Memphians were being displaced and
segregated due to urban renewal, others looking
to move into integrated neighborhoods were

faced with mob violence. In 1953, a Black family
sought to move into the East Olive neighborhood
of South Memphis, which then had only six or
seven Black families.*”° It appeared that was the
tipping point for this neighborhood. The home the

family purchased was bombed and mobs of White
Memphians patrolled the streets of East Olive,
tearing down “for sale” signs and threatening to
“tar and feather” homeowners that sold property to
Black people.+™

The combination of displacement due to urban
renewal and the prospect of reactionary violence to
integrating neighborhoods precipitated a housing
crisis for Black Memphians. According to one
historian,

the callous disregard for the misfortunes
of uprooted slum dwellers confirmed
what many [B]lack leaders had
adduced—that the primary function of
public housing was not only to maintain
existing patterns of racial segregation,
but also to further concentrate [Black
people] in designated sections of the city
increasingly being vacated by suburban-
bound [W]hites.42

Not only were urban renewal and neighborhood
clearance systematically disastrous for Black
Mempbhians, they were also intentional.

Ultimately, Foote Homes and Cleaborn Homes were
able to house 6,338 people, becoming the second
largest public housing development for Black
people in the country.4”3 Despite the neighborhood
destruction that preceded these developments, the
complexes were advertised as opportunities to
access the middle class.“™* An article reporting on
the grand opening of Foote Homes said “[Foote
Homes is] built for you, your family, and your
children, and you must accept the opportunity for
improvement. If you fail us, you will fail America.
But we are confident you will not fail.”47 In reality,
the location of these complexes ensured that Black
Memphians remained segregated from Whites in
concentrated poverty.*’® By 2017, the zip code where
Foote Homes and Cleaborn Homes were located
had a poverty rate of 62%.47"
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William H. Foote Homes housing project on March 1, 2016 in Memphis, Tennessee. Photo by Andrea Morales/Getty Images
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By the late 1950s, attitudes about public housing
had shifted both for Memphis’ Black and White
residents. Neither Black nor White Memphians
desired the construction of additional public
housing developments, which necessitated a
restructuring of the ideas behind urban renewal.
Memphis pivoted to its own version of the
“Baltimore Plan,” [Initiated in 1945, the Baltimore
Plan was an urban renewal program that sought

to improve neighborhoods without expanding
social welfare] locally known as the “Memphis
Plan,” which involved a neighborhood rehabilitation
program that included code inspections and
voluntary compliance by property owners.*® It
aimed to maintain the prevailing neighborhood
balance by discouraging new public housing

and instead focusing on rehabilitating existing
properties.*”® To garner more support for urban
renewal, Mayor Edmund Orgill made assurances
that further funding for urban renewal would not
go toward public housing and would be exclusively
for private housing developments.“® Unfortunately,
this initiative was limited to buildings that

were “redeemable,” which excluded many of the
buildings in the most dilapidated neighborhoods

in Memphis.*® Thus, urban renewal under the
Memphis Plan often ignored persisting problems
of infrastructure in Black communities, leading to
significant residential displacement.*®? As a local
newspaper noted in 1958, the “$70 million urban
renewal program for Memphis is endangered by
the community’s slowness in providing new housing
for negroes.”# Even this modified version of urban
renewal exacerbated housing disparities for Black
Memphians.

Conversations about “redeemability” via urban
renewal and its corresponding benefit for White
families were not novel in Memphis. Redlining,
which long predates the Memphis Plan, is based
upon a similar presupposition about the danger of
investments in a Black community. As in other parts
of the U.S., redlining had deterred investment in

Black communities in Memphis from as early as the
1930s.4% Banking and insurance companies worked
in tandem with federal and local governments to
create policies that both gutted investments and
concentrated poverty in minority communities.*
The rehabilitation strategy under the Memphis Plan
may be considered an example of this phenomenon.

As the Memphis Plan failed to revitalize Black
neighborhoods in the city in the mid-20th century,
the question remained of how to contend with the
need to provide housing opportunities for displaced
Black Memphians, especially with the opposition

by White communities to neighborhood integration.
Instead of changing existing neighborhoods,
Memphis sought to grow its boundaries. The intent
was twofold. It enabled Memphis to recapture
within its boundaries White families who had
begun to spread outside of the old city boundaries.
Secondly, it allowed more space for Black citizens
to spread without disrupting existing White
communities. This plan put forth by Mayor Orgill
initially failed in its attempt to expand areas for
Black community growth.*®¢ Between 1951 and
1960, Memphis added 25 square miles of land by
expanding into White communities northward and
eastward.“¥” From 1961 to 1967, Memphis annexed
more land in the south to provide room for its
expanding Black community.*® However, land
annexation did not translate into more housing
opportunities in those locales for Black people. Post-
Orgill city governments refused to develop more
public housing or push for private development

in Black communities.*®® The displacement crisis
along with the refusal by city officials to provide
additional housing left Memphis’ Black residents
with very few housing opportunities.4°

The continued legacies of explicitly racist
governmental policies have done much to shape
Memphis into what it is today—a city with
extremely high racial residential segregation and
concentrated poverty.*”* Following the passage of

The Thurgood Marshall Institute // tminstituteldf.org // 59


https://teva.contentdm.oclc.org/digital/collection/p15138coll23/id/8885

the Civil Rights Act of 1964 and the Fair Housing
Act, which formally ended Jim Crow segregation
and redlining, many White Memphians moved
even further away as Black families moved into
White neighborhoods.#? While redlining has been
explicitly unlawful for more than 50 years, it has
continued as many financial institutions are still
guided by the same principles, refusing to extend
credit in predominantly Black neighborhoods. In
the years leading up to the Great Recession of 2008,
Black families in Memphis who qualified for prime
loans were disproportionately issued subprime
and adjustable mortgage loans with inflated
interest rates.*3 In 2012, Wells Fargo settled a
lawsuit for $432.5 million for targeting minority
neighborhoods in Memphis with predatory loans
prior to the 2008 crash.*%*

Memphis is still feeling the effects of the Great
Recession. In 2018, Memphis was the fastest-
growing rental market in the country.*®> This can
largely be attributed to the increase in real-estate
owned (REO) properties for which foreclosure
proceedings had begun in the years following the
recession.**®* REOs with incomplete foreclosure
proceedings presented great difficulties for
lending institutions—and they were concentrated
in Memphis neighborhoods with high subprime
lending rates, such as the predominantly Black
neighborhoods of Frayser (38127), Raleigh (38128),
Hickory Hill (38118 & 38115), Whitehaven (38109
& 38116), Cordova (38134 & 38133), and others.4”
When many of these REOs were sold to private
equity owners to be used as rental properties, rental
prices increased.*® Rising costs in the single-
family rental housing market along with persistent
hyper-vacancy has resulted in the loss of quality
affordable housing in the city.*”® In October 2021, a
study by Zillow found that rent prices in Memphis
had increased 14% in the year prior and that Black
Memphians spend 8% more of their incomes on
rent than White residents.>*® Another study found
a19% increase in rental rates in Memphis between
September 2020 and September 2021.5

It is clear that many housing “opportunities” for
Black Memphians over the course of its history have
not lived up to their billing. Public housing was
presented as a vehicle of upward mobility. It instead
became a tool to concentrate poverty and Black
people. Homeownership was touted as an avenue to
generational wealth. In the Black neighborhoods of
Memphis, however, home values were manipulated
through practices like redlining and predatory
lending. Indeed, the legacy of segregation-era
housing in Memphis continues to impact current
housing outcomes for its residents. Though many of
the buildings have been torn down and redeveloped
through HOPE VI initiatives, the lasting effects on
the communities are still felt.>*

Still, there is some promise on the horizon in

Memphis, exemplified by the legacy of Foote Homes.

Foote Homes was the last standing segregation-
era public housing development in Memphis

until its demolition in 2017.5°¢ The demolition

was carried out to make room for a new-and-
improved development to which Foote Homes
residents could return upon its completion.>** The
redevelopment was funded by a $30 million grant
from HUD’s Choice Neighborhoods program,
which went toward property revitalization as well
as the investment in and leveraging of effective
schools, education programs, public assets, public
transportation and job access.5° This presented

a unique opportunity, as HOPE VI restricted
funds to property renovation.5°® This new Choice
Neighborhoods grant presented the opportunity to

invest in a building and, more importantly, in people.

Still, at the time of its demolition, Foote Homes
residents were scrambling to find new housing,
with many receiving HCVs just weeks before the
building shut down.5°7

Foote Park at South City is the new apartment
complex that took the place of the old Foote Homes
development. It has been hailed as a model of
success for public housing.5°® This new community
features both former Foote Homes residents
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A redlining map of Memphis drawn in the 1930s by the Home Owners’ Loan Corporation. National Archives and Records Administration

Memphis rent had a

4%

increase in 2020

Black Memphians pay

8%

more rent than
White residents

Between 9/2020 and
9/2021 there was a

9%

increase in rental
rates in Memphis
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and new residents, with a number of units being
reserved for voucher holders and qualified for
reduced rent through the LIHTC program.5® The
greatest success of this revamped community is
not necessarily the new structures, but rather

that program partners have been able to keep
displaced residents connected and supported
throughout their displacement.5° Since September
2019, when the first section of the complex opened
for residents, the employment rate for these
families increased from 22% to 60%; over 90%

of families have health insurance, and there has
been a three year-long stretch of 100% graduation
rate for high school seniors from these families.5"
Their success has inspired a high rate of return of
former Foote Homes residents to Foote Park. As
of June 2021, with only two out of six construction
phases completed, 54 of the 386 families that were
displaced had returned.?

While Foote Park at South City is certainly a story
worth celebrating, it does not tell the full story of
the housing landscape in Memphis. Many issues
still exist, and the COVID-19 pandemic could
complicate that picture. Particularly, some believe
that the health crisis could mirror and exacerbate
some of the effects of the 2008 mortgage crisis.*3
Just as they did during the Great Recession,

Black Memphians will bear the brunt of potential
economic downturns. This is likely to be especially
true for the city’s families with vouchers, who face
a lack of affordable housing options, a tight rental
market, and rampant discrimination when trying
to use their vouchers, as documented in our testing
audit. The results of our audit are described below.

The HCV Program in

Memphis and Shelby County

According to data reported by the U.S. Census
Bureau, as of July 2019, the population of Memphis
was 651,073.5 Approximately 64% of the city’s
population was Black; nearly 26% was White; and
7% was Hispanic or Latinx.?'s Just over a quarter
of the city’s population was impoverished,5*¢ and

in 2018, Memphis was reported to be one of the
poorest cities in the country for its size.?” Shelby
County, which encompasses the entirety of the City
of Memphis, had an overall population of 937,166 as
of July 2019.5® In 2019, approximately 54% of the
county’s population was Black; 35% was White; and
close to 7% was Hispanic or Latinx.5® The county’s
poverty rate was 17.2%.5°

According to HUD, as of 2020, there were 7,889
households with vouchers in the City of Memphis,
assisting 21,912 people.5* The average annual
household income for these families was $12,309,
and 77% of these households were considered
extremely low income.>*? The average HUD
expenditure per month per family was $587, and
the average monthly family contribution was $304
(almost precisely 30% of the average household
income of families with vouchers).523 Ninety percent
of families with vouchers in Memphis had a female
head of household and 58% had a female head

of household with children.5?4 In 2020, voucher
holders in the city were overwhelmingly people

of color; 99% were Black or African American
(including Black/Latinx) and only 1% were White.5?
Regarding voucher availability in Memphis, as

of 2020 the average amount of time spent on the
voucher waiting list was 22 months.52¢ The Memphis
waiting list for the HCV Program is currently
closed,*” and has amassed 15,000 people when it
last reopened in 2017.5%

In Shelby County overall, as of 2020, there were
8,350 households with vouchers (including the
households in Memphis), assisting 23,526 people.5?
The county statistics for average expenditures,
female head of household, racial demographics,
and average time on the waitlist mirror that of
Memphis.>3°

There is stark geographic racial segregation in
the HCV Program in Memphis and Shelby County.
In Memphis, 90% of voucher households live in
majority-minority Census tracts.>* In Shelby
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County, 89% of voucher households live in Census
tracts with a majority-minority population.53

Approximately 53% of all Memphis residents rent
their homes, compared to about 45% in Shelby
County.533 As noted above, Memphis was the
fastest-growing rental market in the nation as of
2018.534 From 2015 to 2019, the median gross rent in
Memphis was $905; in Shelby County, it was $942.535
In the greater Memphis area, defined by HUD to
include Shelby County as well as Crittenden County,
AR; DeSoto County, MS; Fayette County, TN; and
Tipton County, TN (collectively, the Memphis Metro
FMR Area), HUD has calculated the FMRs listed
below in Table 1 for Fiscal Years 2019 through
2022.5%¢ As described in Part One, FMRs are used
by HUD to calculate caps on the payment standard
amounts for the HCV Program. While voucher
holders may secure housing with a monthly rent
that exceeds the relevant FMR, they must pay the
difference between the FMR and the rent with an
additional source of income.

SAFMRs are not required in Memphis, nor does
the MHA use them. However, as it does for all
geographic regions, HUD publishes SAFMRs for
each of the 104 zip codes in the Memphis Metro
FMR Area. For a two-bedroom unit, SAFMRs in

Memphis-area zip codes for fiscal year 2022 range
from a low of $820 to a high of $1,370.5” While
only 29 zip codes have an SAFMR that exceeds
$912 (the FMR for a two-bedroom unit in FY 2022),
all of these zip codes are located in lower-poverty
areas.?® Based on census data from 2015 to 2019,
in 23 of the 29 Memphis-area zip codes, less than
10% of families are impoverished. Only one zip code
(38115) had a family poverty rate that exceeded
20%.5% In that zip code, the payment rate for a two-
bedroom unit using the SAFMR payment standard
is $950.54°

As explained in Part One, families with vouchers
are required to locate housing that fits within the
PHA’s payment standards and where a voucher will
be accepted by the landlord. To take a closer look
at available properties in Memphis where vouchers
are accepted, we examined the advertisements for
properties in Memphis on gosection8.com (now
known as affordablehousing.com) in December
2020.54 While landlords who are willing to

accept vouchers may not advertise on the site, an
examination of the available properties is useful

to identify possible housing options for voucher
holders. Based on these rent ranges, the available
properties advertised on the site met the FMR
standards set for the Memphis Metro FMR Area.

FY 2019-2022 Fair Market Rents in the Memphis Metro FMR Area

FY 2022 $694 $792 $912 $1,219 $1,404
FY 2021 $686 $784 $911 $1,228 $1,412
FY 2020 $665 $755 $884 $1,203 $1,374
FY 2019 $658 $742 $875 $1,194 $1,372
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Available Memphis Properties Accepting Vouchers
on gosection8.com in December 2020

Number of Bedrooms Number of Available Properties Rent Range
1 4 $200-$450
2 15 $400-$750
3 6 $650-$1000
5 2 $1000-$1250

to racial demographics and poverty level. Of the
27 properties available for rent,54? all but one were
located in Census tracts with a population that was
60 to 100% Black—and most were located in tracts
with a population that was at least 80% Black—as
shown in Map 1 below.

Given that most families with HCVs in Memphis

live in majority-minority Census tracts, we also
mapped the location of these advertised properties
to determine if there were any patterns with respect

Mural honoring Memphis rapper Young Dolph at the Castalia Supermarket, Memphis TN. Photo by Noah Stewart
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Additionally, when examining the poverty levels of
the Census tracts where the available properties
were located, most properties were located in areas
of the city with between 30 and 50% poverty, which
would be considered a high level of poverty.

The City of Memphis has an SOI law in its Fair
Housing Ordinance. Enacted in 2002, Memphis’
ordinance prohibits housing discrimination
because of race, color, religion, national origin, sex,
age, familial status, source of income, or handicap/
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Source: 2015-2019 American Community Survey Estimates by Census Tract

disability.5** Among other practices, it prohibits
“any direct or indirect act or practice of exclusion,
distinction, restriction, segregation, limitation,
refusal, denial, or differential or preference in the
treatment of a person or persons” based on their
membership in a protected class.>** The ordinance
defines “source of income” as “regular, verifiable
income, or its equivalent, from which an individual
can pay rental, mortgage or other payments
associated with the provision of housing.”>4 The
definition specifically includes HCVs or other
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certificates issued by HUD.54 This means that
housing providers in Memphis cannot reject a
potential tenant based on their use of a housing
voucher. There is no similar law in Shelby County: Under the Memphis ordinance, victims of unlawful
only the Fair Housing Act and Tennessee’s Human housing discrimination have up to one year after the
Rights Act547 apply in the areas of the county not alleged discriminatory act to file a written complaint
included in the city limits, and source of income with the city’s fair housing officer, who subsequently
is not included as a protected class under either conducts an investigation into the allegations.5>°
statute.>*® In March 2021, a bill was introduced in The penalties for violating the ordinance are not

the Tennessee General Assembly to amend the harsh: housing providers may be punished by a fine

Human Rights Act to include source of income as a
protected class, but the bill has stalled.54°
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of $50 and a penalty of up to $200 if the officer’s
investigation determines there is “sufficient merit”
to the complaint.> Fines collected pursuant to

the ordinance are deposited into an educational
outreach fund.>s2

As detailed in Part One, SOI laws are stronger when
they explicitly provide for private enforcement,

as the voucher holder can directly challenge

the discrimination in court. But Memphis’ law

is not explicit with respect to whether it grants
complainants a private right of action, as it provides
that “[n]othing herein contained shall be construed
so as to preclude any aggrieved person from
pursuing such other and further and equitable relief
to which he or she may be entitled.”>%3

The Memphis ordinance may also be preempted
under Tennessee law. In 2019, the Tennessee
General Assembly enacted a law prohibiting local
governments from passing anti-discrimination
regulations that deviate from state law.>>* Because
source of income is not currently a protected

class under the Tennessee Human Rights Act, the
Memphis ordinance may be void under Tennessee’s
preemption statute. However, we are not aware of
any litigation specifically challenging the validity of
the Memphis SOI law under the state statute.

Fair Housin

Given the history of housing discrimination in
Memphis, the research showing that voucher
holders are likely to live in predominantly minority
and impoverished areas, and Memphis’ SOI law,
we took a closer look at how housing providers
treat families with vouchers through a fair housing
testing audit in the City of Memphis and Shelby
County. The testing described throughout this
report was conducted by NFHA in consultation
with LDF’s Thurgood Marshall Institute.

Overview of Fair Housing Testing

Fair housing testing is a controlled method of
determining whether housing providers are
complying with the Fair Housing Act’s prohibition
against discrimination because of race or other
protected factors. Testing is a widely accepted
methodology that has been utilized for decades for
enforcement, research, public policy, education,
and compliance monitoring purposes. DOJ, which
established a Fair Housing Testing Program in
1991 within the Housing and Civil Enforcement
Section of the Civil Rights Division, defines testing
as “the use of individuals who —without any bona
fide intent to rent or purchase housing, purchase

a mortgage or vehicle loan, or patronize a place of
public accommodation —pose as prospective renters,
borrowers, or patrons for the purpose of gathering
information.”?% These individuals are known as
testers and are assigned a set of personal, financial,
and home-seeking characteristics (called a tester
profile) to utilize when they pose as prospective
renters or buyers. For its testing program, DOJ
contracts with private fair housing organizations
and uses non-attorney agency employees who

have been trained as testers. Since 1992, DOJ has
resolved 109 pattern and practice testing cases
with evidence directly generated from its program,
leading to the recovery of more than $14.3 million,
including over $2.3 million in civil penalties and
nearly $12 million in other damages.>¢

HUD has noted that the premise of testing “is that
applicants, tenants, or home-buyers who differ
only in terms of race, color, religion, etc., should
be treated in a nearly identical manner unless

the housing provider intended to treat one of the
individuals less favorably because of the prohibited
factor.”s5” The Fair Housing Act directly authorizes
the use of testing by HUD. For example, in
administering the Fair Housing Initiatives Program
(FHIP), which provides grants to organizations

to carry out fair housing enforcement activities,
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HUD “shall use funds.. . . to carry out testing”>% and
the agency is required to “establish guidelines for
testing activities . . . to ensure that investigations

in support of fair housing enforcement efforts

... shall develop credible and objective evidence

of discriminatory housing practices.”ss* The Fair
Housing Act also authorizes testing through the
Fair Housing Assistance Program (FHAP), which
provides funding to state and local entities to
investigate fair housing complaints.>® In an August
2021 memorandum to staff and FHIP grantees,
HUD reaffirmed its commitment to support fair
housing testing designed to determine if policies
and practices discriminate in any form that violates
the Fair Housing Act.5® In its memorandum,

HUD specifically pointed to the discrimination
experienced by Black and Latinx participants in the
HCV Program and noted that testing designed to
root out hidden discrimination is a vital tool for fair
housing enforcement.>*

Testing Litigation

The use of testing to establish discrimination in Fair
Housing Act cases is supported by a long-standing
Supreme Court precedent. In 1982, the Supreme
Court held in Havens Realty Corp. v. Coleman that a
Black tester who was given false information about
the availability of a housing unit had standing to
challenge the action under the Act.5%3 Federal courts
of appeal have repeatedly followed the Havens
precedent and even extended the concept of tester
standing into other civil rights domains.5%4

Background of Testing Audit

For this fair housing testing audit, we deployed
testers throughout Shelby County in 2019 and

2021 to determine whether housing providers were
engaging in source of income or race discrimination
against potential HCV tenants. In part, the testing
in 2021 attempted to determine whether there

were any changes to the Memphis rental housing
market due to the COVID-19 pandemic. Single-part
testing (the use of a single tester) and matched pair

testing (the use two similarly-situated testers) were
employed for the audit. Single-part tests involved
a single Black cisgender female tester. During

the “matched-pair” tests, described further below,
one Black tester and one White tester with similar
personal and financial profiles contacted or visited
the same housing provider within a short period
of time of each other and their experiences were
analyzed for any differences in treatment due to
their race. Each tester in the audit was assigned
to have an HCV. Our audit sought to determine,

at the pre-application stage of the rental process,
whether potential tenants with HCVs were subject
to discrimination because of their status as voucher
holders and whether Black testers were treated
differently from White testers because of their
race. The audit also aimed to assess if there was

a difference between the experiences of potential
tenants with HCVs in Memphis, which has an SOI
law, compared to Shelby County, where there is
currently no source of income protection.

One key component of this audit involved testers
attempting to move from areas of Memphis and
Shelby County that had a predominantly Black
population (80% or higher non-white population)
with a high number of HCVs and a high poverty rate
(46% or higher) into high-opportunity areas. As
discussed in Part One of this report, research has
shown that residents who live in neighborhoods
with lower rates of poverty usually have better
access to employment opportunities, improved
mental and physical health, higher educational
attainment, and more.5% For purposes of this audit,
we defined “high-opportunity” areas in Shelby
County as Census tracts with a poverty rate of

15% or less.5*® Seventy-nine of Shelby County’s 221
Census tracts qualified as high-opportunity areas
under this metric. While we did not include race in
the criteria for determining whether an area was
high-opportunity, 72% of the county’s Census tracts
with a poverty rate of 15% or less had a majority-
White population.
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OUR TESTING AUDIT

This testing audit utilized targeted data to select a
localized sample of housing providers in Memphis
and Shelby County. This report focuses on the
findings from the testing evidence. These tests have
revealed direct evidence of housing discrimination,
including potential racial discrimination, and
paints a concerning picture about source of
income bias. LDF and NFHA have identified
policies and practices that impede voucher holders
from fully accessing affordable housing and offer
recommendations to overcome these obstacles.

.| -

Midtown Memphis Apartment
Building. Photo by Noah Stewart
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This audit consisted of five phases of testing, using
trained and experienced testers. In Phase One,

we conducted 32 single-part tests by telephone.
Sixteen of these tests were conducted on housing
providers located within the city limits of Memphis;
the other 16 tests were conducted on housing
providers located elsewhere in Shelby County. Black
cisgender female testers were deployed during
Phase One of testing to conduct these 32 tests and
their test profiles included the use of an HCV as a
source of income.

In Phase Two, we conducted 16 matched-pair
tests (32 test parts) in person. Eight matched-

pair tests involved rental housing opportunities
located in Memphis and eight matched-pair tests
involved rental housing opportunities located
outside of the city limits but within Shelby County.
For Phase Two’s matched-pair tests, Black and
White cisgender female testers with HCVs and
similar tester profiles (with the Black testers having
slightly better qualifications) visited rental housing
providers within 48 hours of each other.

In Phase Three, we conducted a round of 16
telephone test parts in Memphis using Black
cisgender female testers. As in Phase One, the test
profiles included the use of an HCV as a source

of income to pay their rent. In this phase, all 16
housing providers were located at apartment
complexes in Census tracts in the city limits with
poverty rates of 31% or higher.

In Phase Four, three housing providers that

had been tested in Phase Two were retested to
determine if there were any changes from the
findings in the previous round of testing. We
conducted matched-pair in-person tests (six test
parts) using Black and White testers with HCVs and
similar tester profiles.

Phases One through Four took place in 2019.
We conducted a fifth phase of testing in 2021 to
determine whether there were any changes to our

findings in light of shifts to the housing market

due to the COVID-19 pandemic. In Phase Five, 30
single-part telephone tests were conducted by Black
cisgender female testers at targets located in the
City of Memphis as well as in Shelby and Tipton
Counties. Tipton County, Shelby County’s neighbor
to the north, is an outlying county included in the
Memphis metropolitan area for MHA voucher
holders and its rental housing stock was included
during Phase Five due to availability constraints in
Shelby County.

Testing Audit Methodology

Tester Profiles

For the audit, testers were assigned a tester profile
with certain characteristics to use. To accurately
reflect the background of an average HCV holder in
Shelby County, the tester profiles were structured
around Shelby County’s HCV demographic data.
For all Phases of testing, testers were currently
living in highly racially segregated areas in which
there was an above-average concentration of active
HCVs and high levels of poverty. The profiles were
also structured so that the testers were looking

to move into rental housing in high-opportunity
census tracts. The tester profiles also specified that
children were living in the home.

Of all persons in the county utilizing a subsidized
housing program in 2019, 90% were female-headed
households, 59% were female-headed households
with children, and 74% were considered extremely
low income.?*” Within Shelby County, 27% of all
HCV holders rented a two-bedroom unit and 59%
rented a three-bedroom or larger unit. For these
reasons, we used cisgender female testers, provided
testers with extremely low family incomes, as
defined by HUD, and selected providers with two-
and three-bedroom units for rent. According to
HUD’s 2019 income limit calculations for housing
programs in the Memphis, TN-MS-AR HUD Metro
FMR Area, the extremely low-income limit for a
family of three was $21,330 and for a family of four,
$25,750.5%
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Black cisgender female testers were deployed to conduct 32 single-part tests by
telephone. Their test profiles included the use of an HCV as a source of income.

Memphis

Shelby County

Black and White cisgender female testers were deployed to conduct 16 matched-
pair tests involving rental housing opportunities located in Memphis and Shelby
County. Testers visited rental housing within 48 hours of each other.

Memphis

Shelby County
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Black cisgender female testers were deployed
to conduct 16 single-part tests by telephone in
Memphis. All housing providers in complexes
with poverty rates of 31% or higher.

Three housing providers that had been
tested in Phase Two were retested. We
conducted matched-pair in-person tests
using Black and White testers with HCVs
and similar tester profiles.

PEOPLE IN THE COUNTY
UTILIZING A SUBSIDIZED
HOUSING PROGRAM IN 2019

0%

female-headed households

9%

female-headed households

with children

47

considered extremely

low income

1%

two-bedroom unit renters

9%

three-bedroom or larger

unit renters
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Maximum monthly rent budgets for the testers
were selected by utilizing HUD’s 2019 or 2021 FMR
payment standards for the Memphis Metro FMR
Area, corresponding with the year that the testing
was conducted (see Table 1 above). While HCV
holders may be permitted to select housing options
above HUD’s payment standards if they can pay
the additional amount in excess of the FMR, this
audit used FMRs as a firm maximum budget limit,
particularly because 74% of Memphis-area HCV
holders were categorized as extremely low income
in 2019.

Rental Housing Provider Selection

Rental housing providers investigated in Phases
One through Four of the audit were located within
Shelby County, both within and outside of the
Memphis city limits. Phase Five also included some
housing providers in Tipton County. City boundary
lines were determined using spatial data from
Memphis’ Planning and Development Department
alongside mapping software (see Map 3 below).
This geographic distinction was made to assess

the effectiveness of Memphis’ source of income
ordinance and to evaluate the actual mobility of

an HCV holder living and renting in the Memphis
metro area.

m Memphis and Shelby County Boundaries
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D Shelby County Boundaries
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To identify rental housing providers and specific
sites to test, we conducted a comprehensive scan
of online rental housing syndication websites
including Craigslist, Zillow, Trulia, Apartments.
com, ApartmentGuide.com, Hotpads, and more.
We then used mapping software and Census data
to narrow the list of potential test sites to those
that were in census tracts with poverty rates

less than 15%. We then further narrowed the list
of potential test sites by eliminating those with
advertised rents amounts that exceeded HUD’s

FMR payment standard limits for two- and three-
bedroom apartments. This resulted in a list of over
60 potential test sites that included apartment
communities and off-site property management
companies that manage single-family home rentals.

The focus of Phase One of the audit was to assess
how rental housing providers’ policies and practices
impact HCV recipients. To select the test sites for
this, we narrowed the list of over 60 potential sites
down to 40. Twenty sites were selected within
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Memphis and 20 were selected outside Memphis
but within Shelby County. Although only 32 sites
were tested during Phase One, 40 sites were
selected to account for fluctuations in pricing and
availability. Providers were sorted by the individual
high-opportunity census tracts in which they

were located. To ensure that Phase One surveyed
as many high-opportunity tracts as possible, at
least one provider was selected from every high-
opportunity tract represented in the housing
provider dataset. For property management
companies, providers were selected randomly once
all apartment complex options were exhausted.
For each property management company, a single-
family rental home was selected for which the tester
would inquire, and these single-family homes were
located in high-opportunity census tracts.

The focus of Phase Two was to assess if housing
providers treat Black HCV recipients and White
HCV recipients the same. To select the targets for
this phase we chose 20 test sites, and ultimately
tested 16—eight from within Memphis and eight
from outside. Some housing providers tested in
Phase One that demonstrated problematic policies
or practices for HCV recipients were selected for
re-testing in Phase Two but at different locations;
and the remaining test sites were companies that
had not previously been tested. While Phase One
test sites were selected, in part, because they were
in census tracts with poverty rates less than 15%, in
Phase Two we were unable to locate enough test
sites in high-opportunity areas that had monthly
rent amounts at or below HUD’s FMR payment
standard limits. After exhausting all possible
housing opportunities in those Census tracts, we
reviewed housing opportunities in Census tracts
with a poverty rate up to 30%. Ultimately, in Phase
Two, we tested 13 sites in tracts with poverty rates
under 15%, and three in tracts with poverty rates
between 16 and 30%.

The focus of Phase Three was to assess if the
experiences of testers using an HCV in high-
opportunity tracts mirrored that of testers using
an HCV in lower opportunity tracts. To select

test sites for this phase, we conducted a second
comprehensive scan of online rental housing
syndication websites and followed the steps we
followed in Phase One; however, for this phase

we only selected test sites in census tracts with
poverty rates greater than 30% and these low access
to opportunity neighborhoods were also highly
racially segregated. Ultimately 16 sites were tested,
each managed by a company not previously tested.
Ten sites were in census tracts with poverty rates
between 31 and 45%, and six sites were in census
tracts with poverty rates at 46% or greater.

The purpose of Phase Four was to re-test housing
providers from Phase Two to further explore
potential race discrimination. Three Memphis
sites tested in Phase Two showed discernible levels
of disparate treatment that appeared to favor the
White tester and were selected for re-testing.

The focus of Phase Five, like Phase One, was to
assess how rental housing providers’ policies

and practices impact HCV recipient albeit under
housing market and economic conditions affected
by the COVID-19 pandemic. We employed the

same method for identifying test sites as we did for
Phase One, however due to a limited availability of
housing priced within HUD’s FMRs, we included
sites in Census tracts with poverty rates up to 30%,
and that were in Tipton County. Also because of the
lack of available housing priced within HUD FMRs,
we had to select one company tested in Phase One
and one company tested in Phase Two for testing,
but tested sites we had not previously investigated.
We tested 30 sites: 19 tests were conducted at sites
inside Mempbhis, five tests were conducted outside
Memphis but within in Shelby County, and six tests
were conducted in neighboring Tipton County.
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Audit Results

Phase One of Testing

In Phase One of testing, we conducted 32 telephone
test parts in late March and early April 2019.
Sixteen of the test parts were conducted at two-
and three-bedroom rental housing properties

in Memphis and 16 were conducted at two- and
three-bedroom rental housing properties in Shelby
County but outside the city limits. A total of 16
apartment complexes and 16 property management
companies were tested.

In Phase One, it became clear that there is a dearth
of affordable housing options for voucher holders
operating under HUD’s FMR payment standards.
This was especially true for apartments and home
rentals located outside of the Memphis city limits,
in the suburbs of Shelby County such as Collierville,
Germantown, and Cordova. When we surveyed
housing provider targets for Phase One, there were
multiple zip codes in Shelby County that had high-
opportunity Census tracts but no affordable rental
units for someone using a voucher.

To illustrate this point, in April 2019, we surveyed
two Memphis-area zip codes that had a high
number of HCV holders and a high rate of poverty
and two Memphis-area zip codes with low to no
HCYV holders and a low rate of poverty. Zip codes
38127 and 38115 had multiple Census tracts with

75 or more HCV counts in each tract, and rates

of poverty of at least 31% or higher. Zip codes
38133 and 38138 had multiple Census tracts with
25 or less HCV counts in each tract and poverty
rates of under 30%. To conduct this survey, we
looked through online rental listings to determine
available rental properties within HUD’s voucher
payment standards for two- and three-bedroom
units. While most rental properties in the high-
HCYV, high-poverty zip codes met the HUD FMR
payment standards, there were fewer options in the
low-HCV, low-poverty areas. In fact, in one zip code,
there were no properties available within the HCV
payment standards.

Our Phase One testing also demonstrated that
business practices throughout the Memphis region

April 2019 Survey of Available Rental Units within HUD’s FMR Payment
Standards in High- and Low-Opportunity Areas of Shelby County

may present significant barriers to housing choice
and mobility for HCV recipients. Specifically, the
use of revenue management systems at rental
apartment communities that maximize profits
through daily or weekly rent amount changes may
make affordability uncertain for HCV recipients.
Due to daily or weekly rent price fluctuations, a
unit for rent may fall under the allotted HCV

monthly rent amount one day and fall outside of the

maximum rent range on another day.

Of the 32 Phase One test parts that were conducted
by Black female testers over the phone, 84% (27

of 32 tests) showed evidence of source of income
discrimination. In Memphis, 14 of 16 test parts
uncovered evidence of source of discrimination
(despite the local SOI ordinance); in Shelby County,
13 out of 16 tests revealed discrimination against
voucher holders.

m Phase One Source of Income Discrimination Test Results

Evidence of Discrimination?

. Yes

. Inconclusive

D Memphis City Limits
D Shelby County Boundaries

Percent Below Poverty Level

[ ] 1%-15%

[ ] 16%-30%

[ 31% - 45% Arlington
B <5 - 60%

[ '

Rosemark

Lakeland

Eads

.1

rville

Zip Code % of Two-Bedroom Units Within % of Three-Bedroom Units
the HCV Payment Standard Within the HCV Payment Standard

High HCV, High Poverty

38127 100.0% 100.0%

38115 89.1% 93.8%
Low HCV, Low Poverty

38133 25.0% 43.8%

38138 0.0% 0.0%
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Source: American Community Survey 2013-2017 Estimates by Census Tract
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Evidence of discrimination against voucher holders
manifested in various ways, including a refusal to
accept housing vouchers or a statement that the
provider did not have any HCV-approved homes or
units at that time,*® minimum income requirements

Supermarket in Memphis, TN. Photo by Noah Stewart

for voucher holders, and steering voucher holders
to particular homes or units and denying them
access to others.
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The most prevalent discriminatory policy involved
rental housing providers applying income
requirements to HCV holders even though they
were using a voucher to help pay their monthly
rent. In 11 out of 32 test parts, or 34.4%, the

rental housing provider told the tester that they
still must meet or exceed the property’s income
requirements to qualify for the home or rental unit.
These minimum monthly income requirements
ranged from having to have income 2.5 times the
monthly rent up to 4.25 times the monthly rent, and
in seven out of the 11 instances in which income
requirements were applied, the tester did not
qualify for the home or unit even if the provider
included the amount of the HCV as income. In

one instance where the tester still qualified for the
property, the apartment complex only imposed

an income requirement of 2.5 times the monthly
rent and included the tester’s HCV as income, so
the tester was able to qualify. Another imposed an
income requirement of three times the monthly
rent, but the rent amount was $225 lower than
HUD’s FMR limit, so the tester was able to qualify.
The third and fourth housing providers told the
tester that they accepted HCVs as long as the
applicant had an additional form of income. While
our test profiles included monthly income from an
employer, some HCV families do not have any other
source of income and would be barred from renting
at these locations.

The MHA has recognized that minimum income
policies pose a hurdle to acquiring housing in
Memphis. In its 2020 Statement of Housing Needs
submitted to HUD, MHA stated:

Housing is being built by the private
sector, but for a great number of people
in Memphis, it is still unattainable due
[to] landlords requiring a person to have
an income three times the cost of the unit
to rent. This requirement places many of
the employed in a position where they are

paying more than 40% of their income
which is the basis for affordability for
shelter, if they can save enough for the
deposit or even find a co-signer for the
lease.?™

These income limits allow housing providers to
assert that they accept vouchers and still deny
potential tenants with vouchers from acquiring
housing due to their low-income (or very low-
income) status and the FMR payment standard
rate. Of the 11 housing providers in our tests that
imposed income requirements on HCV holders,
six out of 11 were located within the Memphis city
limits. Below are a few examples of denials from
apartment complexes and property management
companies once the tester’s HCV and income were
disclosed:

Apartment Complex|

Tester: “Do you all accept Section 8 vouchers?”

Agent: “We do, but it still has to be three times the
rent.”

Tester: “Okay, and so . . . just trying to understand,
so I bring in before taxes $1,750 a month, how does
that work with me having a Section 8 voucher?”

Agent: “Let me ask my property manager, hold on
one second. How much is your voucher for?”

Tester: “My voucher is up to $1,194.”
Tester on hold, conversation continues

Agent: “Okay, there you go, I got the numbers for
you. I just added everything up . . . based on what
you’ve given me, $1,194 which is the voucher, and
$1,750, it’s not even going to be $3,000 a month. It’s
still going to be too short, you wouldn’t qualify still
for the apartment.”
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Property Management Company|

Tester: “Do you all accept the Section 8 voucher?”

Agent: “We do, but you still have to qualify under
our requirements . . . we will accept the voucher as a
form of payment, but you still have to qualify under
our requirements which is what I just expressed to
you—the 600 credit score, three and a half times
the rental amount, no past evictions, can’t be in an
active bankruptcy, and things like that.”

Conversation continues

Tester: “So if I make $1,750 a month and my
voucher is $1,194 which it is, um, I'm just adding
those amounts together to get what my income
would be considered per month?”

Agent: “Yes, so at $1,750 and $1,194 you’re looking
at $2,944 a month, and divide that by three and half.
You’re looking at about $829 a month is what you
would qualify for, with us. This property would be a
little bit over your price range.”

The next most prevalent discriminatory policy
observed was the apartment complex or property
management company refusing to accept vouchers
at all. In seven out of 32 tests (21.9%), the housing
provider informed the tester that they did not
accept HCVs as a form of income. Three of the
seven providers were located in Memphis and the
other four were in Shelby County.

Of the seven housing providers with a blanket “no
voucher” policy, some stated that they did not
accept HCVs and did not provide the tester with a
reason for this policy. One apartment complex told
the tester that they did not accept vouchers because
there is no way for them to verify the voucher as
they would verify employment or income; another
told the tester that they do not accept HCVs because
they do not have any properties approved by the
MHA. Another property management company
texted the tester the company’s qualifications and

stated that they do not accept vouchers; when the
tester texted back for clarification twice, the agent
did not respond to either text message.

A total of five out of 32 tests, or 15.6%, displayed
discriminatory evidence of steering or restricting
access to housing. In every test, the tester inquired
about particular units priced below the monthly
HUD FMR payment standard and within her
voucher’s range. Nonetheless, in three of the five
instances in which steering occurred, the tester
was told that she did not qualify for certain units
because of the complex or property management
company’s monthly income requirement. The tester
was told that she may only consider lower-priced
units and would not qualify for the higher-priced
units about which she was inquiring. For example,
one tester called an apartment complex regarding
a two-bedroom apartment for rent and was told
that there were two-bedroom apartments priced at
$770 and $870 a month, with the more costly unit
having a larger square footage. The tester informed
the leasing agent that her two-bedroom voucher
allowed for a monthly rent of up to $875, but she
was informed that because she must make at least
three times the monthly rent she will only be able to
consider the smaller, lower-cost two-bedroom unit.

The remaining two out of five test parts that
displayed evidence of steering involved property
management companies that give their property
owners the discretion to choose whether to accept
HCVs. When the tester inquired about a particular
property that she saw advertised online for rent,
one leasing agent informed her that the particular
property does not accept HCVs but they may have
other properties that do accept HCVs. Another
leasing agent told the tester that they unfortunately
do not have a filter for HCVs, so she must call

the company regarding each property that she is
interested in so that they may look it up and tell her
if vouchers are accepted.
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MINIMUM INCOME REQUIREMENTS
ARE GENERALLY AN ACCEPTABLE

METHOD OF ASSESSING

PROSPECTIVE TENANTS’ ABILITY

TO AFFORD RENT.

It is common for landlords to apply a
“three-times-the-monthly-rent” policy.
Here are two different models for how
this requirement might be applied.
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1 No
Section 8.”

“ You don’t
meet our
income
require-

voucher
quota.”

“We only
take payment
by check.”
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Another four property management companies, or
12.5% of the Phase One tests, told testers that they
did not have any properties approved for HCVs at
this time. Each of these four property management
companies indicated that they allow property
owners to decide whether to accept vouchers, and
there were currently no such property owners.
When the tester asked one particular property
management company within the city limits why
none of their owners were currently accepting
HCVs, she received the following response:

Property Management Company

Tester: “Do you all accept Section 8 vouchers?
Because that’s what I'll be using.”

Agent: “Right now [ don’t have any of our owners
that are accepting it, um, that’s always up to them
as to what they accept and what they don’t, but right
now, they do not.”

Tester: “Oh.”

Agent: “You might try [another property
management company], they might . .. I don’t know
if they accept them anymore or not, either.”

Tester: “Is there a reason why they don’t accept it?”

Agent: “Uh, a lot of the owners that I have had
have just had bad experiences with folks that tore
stuff up and then they had to fix it, and they would
complain to Section 8 but they’re the ones that tore
it up and the owner didn’t want to fix it because the
tenant tore it up, and then, it just became a power
struggle so a lot of my owners just said [ can’t do it
anymore. Folks tore it up and Section 8 just moved
them to another house instead of saying okay, well,
you owe this person this kind of money and you’ve
got to pay it, so a lot of them have just not, not been
able to keep with that program.”

This quote highlights the negative and unfounded
stigmas that surround HCV families and serves to
demonstrate why property management companies
should not allow their property owners to apply
personal discretion to accept or deny HCVs. These
property owners are also violating Memphis’ local
ordinance if their property is located within the

city limits, and the property management company
itself may also be held liable for a source of income
discrimination claim.

In addition to these various forms of discrimination,
housing providers also occasionally imposed
additional conditions to voucher holders. One
apartment complex told the tester that, while

they do accept HCVs, the tester must still make

four times the monthly rent and must provide the
voucher payment in the form of a check. The leasing
agent stated that their company is not set up for
direct deposit and admitted that, in effect, they have
never had a tenant with an HCV, since the MHA
only issues voucher payments in the form of direct
deposit. Another housing provider told the tester
that they do accept HCVs but the home for rent in
question must pass the MHA’s inspection without
any additional cost to the property owner.

Only five tests (at three apartment complexes and
two property management companies) in Phase
One revealed no discrimination based on the use

of a housing voucher. Of the five test parts where
no discrimination was observed, two were located
within the city limits of Memphis and three were

in Shelby County outside the city. Two of the three
test parts conducted outside of the city limits were
at apartment complexes that are LIHTC properties,
which cannot discriminate against voucher holders.
These housing providers all stated that they do
accept HCVs and do not impose any additional
qualifications on the tester. Below are two examples
of housing providers willing to work with HCV
holders:
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Apartment Complex

Tester: “Do you all accept the Section 8 vouchers?”
Agent: “Yes ma’am, we do.”
Tester: “Great.”

Agent: “It has to cover the entire rent portion I
believe.”

Tester: “Do I have to make a certain amount
of money to qualify even though I'm using the
voucher?”

Agent: “No ma’am, you don’t have to make a certain
amount, because they’ll [the MHA] contact us and
let us know what they’re paying.”

Property Management Compan

Tester: “Let me ask you a question, do your
properties accept the Section 8 voucher?”

Agent: “Yes, in our Memphis market we do.”

Tester: “Would I have to call each [property] and
find out?”

Agent: “No, for our Memphis market, we do accept
it for all of our homes there.”

Tester: “With the voucher, do you have to make a
certain amount of money to qualify for the home?”

Agent: “No, so under proof of income you will have
to upload a copy of the voucher, and the voucher
must completely cover the rent.”

Phase Two of Testing

In Phase Two of testing, we conducted 32 in-
person test parts (16 matched-pair tests) across
Shelby County in May 2019. Sixteen of the test
parts (eight matched-pair tests) were conducted at
two- and three-bedroom rental housing properties
in Memphis, and another 16 test parts (eight

matched-pair tests) were conducted at two- and
three-bedroom rental housing properties in greater
Shelby County. A total of 13 apartment complexes,
one mobile home community, and two property
management companies were tested. In addition
to testing to determine whether source of income
discrimination remained an issue, Phase Two was
also structured to assess if the race of the potential
tenant with an HCV had a detectable impact on
housing opportunity at the pre-application stage of
the rental process.

During Phase Two of testing, a Black female

tester and a White female tester visited each

rental housing provider separately but within 48
hours of each other. In every matched-pair test,

the Black tester was slightly more qualified than
the White tester with respect to her income and
work experience. Both testers requested the same
move-in date and provided the same monthly rental
budget, and both expressed that they would be
using an HCV to pay their rent.

As was observed in Phase One, there was a lack

of affordable housing options in high-opportunity
areas for voucher holders in Phase Two. Phase Two
testing was conducted in the late spring, when rent
amounts generally start to increase as demand
rises.’” As rent prices increased, the availability

of affordable housing options for HCV recipients
declined. Additionally, housing providers’ use of
revenue management systems also surfaced again
as a barrier to housing choice and mobility in Phase
Two, with daily or weekly rent price fluctuations
affecting whether an HCV holder could qualify
under HUD’s payment limits. For example, in one
matched-pair test, advance calls indicated that

the rent was below HUD’s FMR limit. However,
when the Black and White testers arrived at the
location and inquired about the rent, they were
both informed that the monthly rent quote for that

particular day was above their allotted HCV amount.
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Black and White cisgender female testers were deployed to conduct 16 matched-
pair tests involving rental housing opportunities located in Memphis and Shelby
County. Testers visited rental housing within 48 hours of each other.

Memphis

Shelby County

13 1 2

apartment complexes

QUESTION 1

QUESTION 2

mobile home property management

companies

Determine whether source of income
discrimination remained an issue.

Assess if the race of the potential tenant with
an HCV had a detectable impact on housing
opportunity at the pre-application stage of the
rental process.
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m Phase Two Source of Income Discrimination Test Results
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In Phase Two, we uncovered evidence of
discrimination against voucher holders based on
source of income as well as discrimination against
Black voucher holders because of race.

Source of Income Discrimination

Out of the 32 tests conducted in Phase Two, 84.4%
of tests, or 27 out of 32 test parts, documented
evidence of discrimination based on the tester’s
source of income. In Memphis, 75% of tests

(12 of 16) showed evidence of source of income

Source: American Community Survey 2013-2017 Estimates by Census Tract

discrimination. In Shelby County, a total of 93.8%
tests (15 of 16) revealed evidence of source of
income discrimination.

In 21 of 32 tests (65.6%), testers were told they must
meet the housing provider’s minimum income
requirements even when using a voucher. Twelve

of these test parts were conducted in the City of
Memphis and nine were conducted outside of the
city boundaries in Shelby County. Testers were told
a variety of different income requirement amounts,
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Minimum Income Excluded
HCV Holders

No Voucher Policy
Excluded HCV Holders

HCV Holders Encountered

Race Discrimination

ranging from 2.5 times the monthly rent to as
high as 4.25 times the monthly rent. In 13 of the 21
tests in which the tester was told applicants must
meet minimum income requirements, the tester
would not have qualified even if the voucher was
considered as income.

In six out of 32 tests (18.8%), testers were informed
that the housing provider did not accept HCVs as a
form of payment. All six of these housing providers

were located outside of the Memphis city limits.
One housing provider acknowledged to the tester
that they were located outside of the city limits and
were thus not required to accept HCVs and had
chosen not to do so.

Race Discrimination

Phase Two also assessed if discriminatory barriers
to housing choice and mobility existed because

of race. Out of 16 matched-pair tests between

The Thurgood Marshall Institute // tminstituteldf.org // 87



Black and White female testers, six tests, or 37.5%,
showed evidence of discrimination based on race.
The housing providers for three of these tests were
in the City of Memphis and three were located in

Shelby County. Racial discrimination manifested
itself as differences in customer service, differences
in pricing or availability, differences in access to
housing, and differences in terms and conditions.

MAP 7. Phase Two Race Discrimination Test Results
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Source: American Community Survey 2013-2017 Estimates by Census Tract
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All six matched-pair tests showing evidence of racial
discrimination involved differential customer service
given to Black and White testers. In each test pair,

the White tester received favorable or advantageous
information that was not provided to the matched Black
tester. For example, some White testers were coached
on how to navigate the general rental process as well as
the specific company’s processes; some White testers
were provided with leasing agents’ contact information
and encouraged to follow up with questions or updates;
and leasing agents told some White testers that the
agent would follow up if any new properties became
available. Leasing agents also spent more time with
White testers during site visits and White testers

were subsequently provided with more information,
including more detailed information about rental units
and community amenities. In some tests, the testers
spoke with different representatives of the housing
providers; in others, White testers received more
favorable treatment even when interacting with the
same company representative, as shown below:

Black Teste

Receptionist: “Can I help you?”

Tester: “Hi, how are you doing? I was just reading
the sign on the door, I don’t have an appointment,
but [ was trying to speak to somebody about a
vacant house?”

Receptionist: “Are you wanting to lease
something?”

Tester: “Mmhmm.”

Receptionist: “We don’t have leasing agents here,
they’re all a remote team, but you can call the
number to get our leasing department or I can give
you our leasing manager’s direct number if you'd
rather do that.”

Tester: “Okay. 'm wondering, I just . ..I’'m going
to do that because I have to have somewhere to
move by June 1st, but just wondered, was there
anyone to just give me some general information?”

Receptionist: “Yeah, the leasing department will
do that for you. I'm not a leasing agent, so I don’t
have that information.”

Tester: “Okay.”

Receptionist: “Her name’s Ms. [leasing agent], you
can call her and she can help you with any house
that you’re interested in.”

Tester: “Okay, all right, but nobody’s here on-site
that I can speak with today?”

Receptionist: “No ma’am, we do everything
remotely, so if you want to go to our website you
can look at houses that way; they’ll send you a code
through a text so you can look at houses on your
own or call Ms. [leasing agent].”

White Teste

Receptionist: “Can I help you?”

Tester: “Um, yes,  wondered if I could speak with
a leasing agent? I saw online a house at [street
address] and I was interested in seeing if I can see
it.”

Receptionist: “Did you get it on our website?
Because all of our homes are self-shows.”

Tester: “Okay.”

Receptionist: “You go on our website, and you find
the house that you ... I'll show you how.”

Tester looks at receptionist’s computer screen

Receptionist: “So when you go to our website, it’s
[website address].com, and if you go over here to
‘T'm a Renter’ it says ‘Properties for Rent,” you can
pull it up that way. You can pull it up by the address,
do you remember the address?”

Tester: “Yeah, it’s [street address].”

Receptionist enters in address
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Receptionist: “It says it’s coming soon, $1,065 a
month. If you wanted to view it you would push
‘schedule viewing’ and then you put in all your
information and follow the steps, and it will send
you a code to your phone.”

Tester: “Okay.”

Receptionist: “And then you can go there and
punch in the code, the buttons on the tenant
lockbox, and the key will pop out.”

Tester: “Oh, okay!”

Receptionist: “And then, say you go in there and
you like the house, then you can go back to this
website and apply for it.”

Tester: “Okay, perfect. And what all is required for
applying?”

Receptionist: “Umm . . . 'm not really sure, you
would need to speak with a leasing agent. What

I can do is give you this card, this is our leasing
department, I know that there is an application fee,
deposits, they do a credit check I'm sure, criminal
background check, they verify your income, but I'm
not sure how much you’re required to make or any
of that.”

In four out of the six matched-pair tests where
discrimination based on race was observed,

the Black and White testers received different
information about pricing and availability. For
example, during one test, the Black tester was told
about pricing and availability for three-bedroom
apartments, but the White tester was offered
pricing and availability for both three-bedroom
apartments and three-bedroom townhomes. During
another test, the Black tester was told that units
would not be available until two weeks after her
desired move-in date, but the White tester was given
information about units that were available during
her move-in time frame, which was the same as the
Black tester’s time frame.

In one of the six tests showing evidence of racial
discrimination, the Black and White testers were
given differential access to viewing available

units during their on-site visits. During that test,
the Black tester was told to come back over the
weekend (three days later) if she would like to view
the model because there were no two-bedroom
units she could view and the model was not
available at that time. However, the White tester
was invited to view a one-bedroom unit during her
visit since no two-bedrooms were available. During
this same test, the White tester was also offered an
application without requesting one herself, but the
Black tester was not offered an application at any
point during her visit.

In another of the six paired tests showing evidence
of racial discrimination, the Black and White testers
were told different terms and conditions when
applying for a single-family home for rent. The
White tester was told that to apply she must have a
credit score of at least 580, while the Black tester
was told that she must have a credit score of at least
600 to qualify.

Phase Three of Testing

In May 2019, we conducted a third round of testing,
consisting of an additional 16 test parts conducted
by Black female testers via telephone. During these
phone calls, testers informed housing providers

that they would be using a voucher to pay their rent.

All 16 housing providers were located at apartment
complexes inside the City of Memphis, in Census
tracts with poverty rates of 31% or higher. We
conducted Phase Three testing to assess whether
the same discriminatory patterns found in Phases
One and Two would emerge in neighborhoods
with less access to opportunity, which were also
frequently racially segregated.

During Phases One and Two, 84.4% of the test
parts documented evidence of discrimination based
on source of income. During Phase Three, the

rate of discrimination was slightly lower but still
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significant: 12 out of 16 test parts, or 75%, revealed
evidence of source of income discrimination. Unlike
Phase One and Phase Two’s findings, Phase Three’s
lower-income Census tracts had many affordable
housing options for HCV recipients. In these lower-
opportunity areas, the monthly rents for two- and
three-bedroom units were often hundreds of dollars
below HUD’s FMR limits.

However, a housing voucher still presented a

significant barrier to housing choice in Phase Three.

In 11 out of 16 test parts (close to 70%), housing
providers told the testers that they must meet the
company’s income requirements even when using
an HCV. (In Phase One, 34.4% of providers gave
testers this same message, and close to 66% did in
Phase Two.) Nonetheless, testers were more likely

to qualify for housing with their income in Phase
Three, given that the rents were lower than those in
previous phases.

In Phase Three, only one housing provider of the 16
tested had a company policy of not accepting HCVs
as a source of income, compared to nearly 22% in
Phase One and close to 19% in Phase Two. During
this test part, the housing provider told the tester
that they did not accept HCVs because they are a
Second Chance propertys? and their guidelines

do not coincide with the MHA’s guidelines. More
specifically, they told the tester that at their
property, applicants must pay their security deposit
before they will assign them an address, but MHA
requires an address before they will conduct a
property inspection.

MAP 8. Phase Three Source of Income Discrimination Test Results
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Phase Four of Testing

In Phase Four, which took place in December

2019, we conducted three matched-pair in-person
tests, with each tester using an HCV to pay the rent.
In each matched-pair test, the Black and White
testers visited the same complex on the same day.
Additionally, in each test, the Black tester was more
qualified than the White tester with respect to
monthly income, monthly budget, and time spent in
current employment and housing. We tested three
properties (labeled Properties A, B, and C below)
that had previously been tested in Phase Two in
May 2019.

Property A

During the Phase Two testing of Property A, the
testers were each seeking two-bedroom apartments
for themselves and two children, both using
vouchers. The testers visited the properties on
different days and spoke with different agents.
During this initial test, the testers were informed
that the property had a minimum income
requirement of 4.25 times the monthly rent, which
would have precluded both testers from qualifying.
The testers were, however, given different
information about unit availability and about the
property generally, with the White tester receiving
more favorable treatment.

During the Phase Four round of testing, the testers
visited the property on the same day. The testers
were single and looking for one-bedroom units with
a voucher. During this test, the White tester met
with the agent that had assisted the Black tester
during the Phase Two test. In this round, this agent
communicated different information about the
property’s voucher policy. The White tester was

not told that income requirements would preclude
the tester from leasing. Instead, the agent indicated
that leasing would be an easy process if the voucher
covered the rent. The Black tester spoke with a
different agent, who said that there was a minimum
income requirement of four times the monthly rent,

but the voucher could be counted as income. The
Black tester was also told that this policy was the
same at all of the company’s properties. The two
testers were given similar information regarding
unit availability and pricing, although the White
tester was shown more amenities.

Property B

When we tested Property B in Phase Two, the
testers, one Black, and one White, were each
seeking a two-bedroom unit for themselves and
two children, using a voucher. The testers visited
the property on contiguous days and spoke

with different agents. They were both informed
that the property required a minimum income
amount of 3.5 times the rent amount, which, even
considering the voucher as income, precluded them
from renting. Both testers received information
that indicated there were no apartment available
that were within their prices ranges and moving
timeframe in their price ranges. The White tester,
however, was told there are apartments that met
her criteria that were being held for applicants and
she would be contacted if any became available,
while the Black tester was not. Additionally, the
White tester was referred to two other multi-family
properties to check for availability.

During the second test in Phase Four, the testers
were single and seeking information on one-
bedroom units, using a voucher. The two testers
saw different agents on the same day. Both testers
were told that the community accepts vouchers, and
they would be counted toward minimum income
requirements. However, given that the property still
had an income requirement of 3.5 times the amount
of monthly rent, neither tester would qualify for

a unit. The agent who assisted the White tester
informed her that she would not qualify based on
her income. The agent suggested the White tester
look at income-based properties near the location
of Property B. The Black tester was not told on-

site that she would not qualify. The testers also
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10 BARRIERS TO HOUSING
FOR VOUCHER HOLDERS

Lack of affordable housing Voucher quotas Steering

Affordable housing in this case means Some housing providers imposed This is a form of treatment

rental housing whose rent is priced at quotas that limited the number or in which a person is

or below the amount of rent a housing percent of HCV recipient tenants at steered to or away from

authority will approve for a voucher their property. a location because of a

recipient. characteristic, like their
race or national origin.

Lack of access to accurate
information and leasing staff
There is an increasing number of touch under which they simply would not
points — but it is also increasingly accept vouchers as a form of rent
difficult to obtain specific information. payment.

‘No voucher” policies
Some housing providers had policies

Minimum income requirements Disparate treatment Payment method
HCV recipients pay 30% of their monthly . Disparate treatment is when two similarly ‘ requirements

income for rent, and the voucher covers situated tenants or home seekers are not Some housing providers
the difference. When landlords calculate treated substantially the same or when required specific methods
minimum income based on more than policies are not applied consistently. of payment.

the tenant’s portion of the rent, it unfairly
excludes HCV recipients.

Employment requirements
An employment requirement might
discriminate against HCV holders who are
not employed. This might be the case with
people with disabilities or senior citizens.

Disparate impact

Disparate impact is a policy or practice that
on its face seems neutral but in operation
disproportionately negatively affects a
protected group of people..
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had different experiences at Property B during
Phase Four. The testers were given information on
different available units. Additionally, the White
tester was given information on less expensive units
and was told that utilities were cheaper.

Property C

During the Phase Two testing of Property C, the
testers were each seeking a two-bedroom unit for
themselves and two children, using a voucher. The
testers, a Black tester, and a White tester, went

on different days and spoke with different agents.
Both testers were informed that the property had
an income requirement of three times the monthly
rent. The Black tester was told that if her voucher
covered the rent, she would qualify; the white tester
was given a less sanguine assessment, namely that
the Request for Tenancy Approval (RTA) packet
needed to be submitted and evaluated before they
would know if she qualified. In other aspects, the
White tester’s experience was more favorable than
the Black tester’s. The Black tester arrived at the
leasing office at a moment when it was busy, short
staffed, and the phone system was malfunctioning;
the White tester walked into an observably less
busy leasing office the next day and spoke with

a different leasing agent. The White tester was
engaged in conversation and salespersonship that
the Black tester didn’t experience. This appears to
have created an exchange of information between
the White tester and the leasing staff which further
drove the conversation forward, ultimately resulting
in the tester receiving more detailed and specific
information on pricing and availability, coaching on
how to move forward with the voucher paperwork,
and a recommendation to seek security deposit
assistance through the housing authority.

For the Phase Four test of Property C, the testers
were single and seeking information on one-
bedroom units, using a voucher. The two testers saw
different agents on the same day. Both testers were
told that the community accepts vouchers and they

would be counted toward the company’s minimum
income requirement. While neither tester had

an income that would have met the requirements,
both testers were told that they would be able to
rent there. One agent told the White tester that
she should be able to lease after learning the
tester’s monthly income. The White tester was
then referred to the property manager for more
information, but she was not able to contact the
property manager that day. An agent told the Black
tester that she would be able to rent there after
learning the tester’s annual income and doing the
math.

Phase Five of Testing

In Phase Five of testing, we conducted 30 telephone
test parts in July 2021. Nineteen of the test parts
were conducted at rental housing properties in
Memphis, five were conducted in Shelby County
outside the city limits, and six were conducted in
neighboring Tipton County. We tested 26 multi-
family apartment complexes, three off-site property
management companies, and one mobile home
community.

Like Phase One, each test was a single-part test,
and all the testers were Black women. Each tester
portrayed a single parent seeking to rent a two- or
three-bedroom housing unit for which she would
be using an HCV to cover part of her rent. Black
female testers were used because HUD’s data
indicate that Black female-headed households

are overrepresented among HCV recipients in
Memphis. Each tester was given employment,
income, and other characteristics that made them
favorable potential tenants.

Much of Phase Five observations and results
mirrored Phase One, from the challenges of
finding available affordable rental housing in low-
poverty Census tracts, to business practices that
adversely impact HCV recipients, to intentional
discrimination. However, in some regards the
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Shelby County

Tipton County

26 3 1

off-site property
management companies

multi-family
apartment complexes

Black cisgender female testers conducted 30 telephone test parts
in July 2021 in Memphis, Shelby County, and Tipton County.

mobile home
community

Each tester portrayed a single parent seeking to rent a two- or three-bedroom housing
unit for which she would be using an HCV to cover part of her rent. Each tester was given
employment, income, and other characteristics that made them favorable potential tenants.
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barriers documented in Phase Five suggest that
access to housing may be more limited as result of
circumstances related to the COVID-19 pandemic.

The scarcity of rental housing priced at or below
HUD’s FMR has already been noted and continued
to be an issue when identifying sites to test for
Phase Five. Additionally, overlays of limited access
to leasing staff and/or information, low vacancy
rates, and discriminatory barriers resulted in only
four of 30 sites, or 13%, potentially being available
to the testers. Only one site of these four did not
impose minimum income requirements or other
potential barriers that may adversely impact HCV
recipients.

In four tests of 30 (13%), the testers were not able to
speak with leasing staff about available housing. In
these instances, testers made at least three phone
calls and left at least one voicemail message over the
course of a week. In one instance the tester reached
leasing staff who represented she was unable to
speak at that moment and would call the tester back
but never did. The tester was not able to contact her
or other staff again. In the other four tests, testers
were not able to reach anyone. In these tests, the
testers did not reveal anything about having an HCV
and these were not matched pair tests, so we cannot
make any inferences about discrimination. However,
in other testing (outside the scope of this audit)
NFHA conducted during the COVID-19 pandemic,
it observed that while there is an increasing number
of touch points—multiple telephone numbers,
online chat, email, text message—to access
information, it is also increasingly difficult to obtain
specific information. For example, during the site
selection process for this phase of testing, we visited
the website of an apartment complex where we
observed floor plans and rents ranges for each floor
plan and were instructed to call for details about
deposits. The website also promoted a chat bot and
a phone number to “text” with a representative. We
attempted to obtain specific availability and pricing

information through the chat and the text interfaces,
but both appeared to be bots and did not provide

the detailed information we inquired about. As the
use of revenue management systems increasingly
becomes the norm in the rental markets, and
contactless options become more broadly available
during pre-leasing and leasing, access to accurate
and reliable information is arguably more impactful
to renters working within the confines of HUD
FMRs or who otherwise have restricted incomes.

For the 26 housing sites that testers were able to
reach, the lack of available housing was a barrier

at 20 of them. It is not uncommon for housing
providers to misrepresent the availability of housing
as a form of discrimination, but in these tests,

we cannot make any inferences about disparate
treatment because these were not matched pairs.
Also, because the testers asked about availability
before revealing that they use an HCV, it seems
unlikely that statements related to lack of vacancies
were discriminatory on the basis of SOL.

Furthermore, around the time of testing, vacancy
rates in Memphis were low. In one instance in
which lack of available housing was an issue, the
tester was told to check back in August, leaving
her little time to complete the leasing process

and MHA inspections for a September 1 move in
date. However, in all other instances the testers
were told that vacancies were not expected until
late September 2021 at the earliest and as far out
as January 2022. Low housing availability seems
to be a corollary of the COVID-19 pandemic. One
test highlighted how a low vacancy rate and the
scarcity of affordable housing options in high-
opportunity tracts can serve to promote economic
and racial segregation. In this test, after the tester
learned there would be no current or anticipated
vacancies, she asked about eligibility in case she
was to return in the future and noted that she had
an HCV. The leasing staff confirmed the tester
would be eligible despite the income requirements,
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and then suggested she inquire at a companion
property managed by the same company that had
vacancies. In this instance the target property
(with no available units) was in a Census tract that
had a poverty rate between 15 and 30%, while the
companion property (with available units) was in a
Census tract with a poverty rate above 60%. While
the test indicated that the leasing staff understood
the voucher program and was trying to help the
tester find housing, the available options for the
tester would not have allowed her to move to a high-
opportunity area.

Source: American Community Survey 2015-2019 Estimates by Census Tract

In the 26 tests in which the testers spoke to leasing
staff, a myriad of policies and practices emerged
that presented barriers to HCV recipients:

“No Section 8.” Six test sites (23%) maintained
policies that prohibit the use of HCVs. Four sites
enforce a “No Section 8” policy; while one site
enforces a “No Third-Party Payments” policy. One
site stated it is not set up for “Section 8.”

HCV Tenant Quotas. One test site imposed a
quota on the number of HCV tenants it allows at its
property. Given that nearly all voucher recipients
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in Memphis are Black, such quotas can operate to
limit the number of Black tenants at any particular
property. Often, quotas are driven by insurance
providers, as was the case in NFHA’s litigation
against Travelers Insurance, described above in
Part One.

Apartment Complex, Black Tester

Tester: “Do you all accept the Section 8 voucher?”

Leasing Agent: “We are at our limit right now.
Right now we are not accepting them.”

Tester: “Okay . .. is there a reason? When you say
at your limit, what do you mean?”

Leasing Agent: “That’s what the manager had
advised me when I asked her the other day, but I can
check into it further, because I don’t know for sure
about the limit . . . I just know that that is what she
had explained to me.”

Steering. One site delegated the decision to
accept HCVs to the individual homeowners whose
properties it manages. In this particular test, there
were rental vacancies, but none were available to
HCV recipients.

Employment requirements. In this phase of
testing, three sites had minimum employment
policies that required tenants to have been
employed for a certain period of time. One site
required “permanent” employment, while the other
two required the applicant to document that they
had been with their current employer for the past

six months. Generally, employment is viewed as a
traditional eligibility factor when applying for rental
housing, but these policies present barriers to

HCV recipients (and recipients of other assistance,
benefits, or non-employment income, such as
SSDI). According to HUD’s data for Mempbhis

for 2020, only 28% of households report having
wages as a major source of income.5”3 The national
unemployment rate skyrocketed to between 15 and
20% in spring 2020 at the onset of the COVID-19
pandemic.5” While it has been steadily declining
since then, it was approximately 6.3% in Memphis
when testing began (higher than the national rate of
6.2%).575

Minimum Income Requirements. In six tests
(23%), minimum income requirements were

actual or potential barriers to HCV recipients. In
Phase Five, these policies ranged from 2.5 to four
times the monthly rent. At five sites, the housing
providers required a minimum income independent
of the tenant’s rent share or voucher amount,
making it impossible for the voucher holders

to meet the requirement. Additionally, one site
required additional income other than the voucher,
which can be a barrier to voucher holders who do
not have additional sources of income.

Payment Requirements. Three sites told testers
that tenants were required to pay rent via check,
money order, or electronically through an online
service. As noted above, the MHA does not disburse
voucher share rent payments to landlords as check
or money orders, but instead issues payment via
direct deposit.

98 // The Bad Housing Blues: Discrimination in the Housing Choice Voucher Program in Memphis, Tennessee

In the 26 tests in which
the testers spoke

to leasing staff, a
myriad of policies and
practices emerged
that presented
barriers to HCV
recipients:

Empoyment Requirements
Minimum Income Requirements

Payment Requirements

HCV Tenant Quotas

)
=
)
I;
©
@
n
=)
=

Steering

The Thurgood Marshall Institute // tminstituteldf.org / 99



PART THREE

HOUSING ACCESS:

Strategies
for Change

6/ Prohibit Discrimination
Against HCV Families

Expand the HCV Program

Q

Expand the SAFMR Rule

Q

Change PHA Administration &
Improve Services to Voucher
Holders

Q

Q

GSE-financed Multi-family
Housing Should Promote
Voucher Use

LDF and NFHA recommend a number of legislative
and policy fixes to strengthen the HCV Program
and add more protections for individuals and
families with vouchers. These strategies will help
increase housing choice for HCV recipients and
better enable them to move to higher-opportunity
areas.

Prohibit Discrimination Against HCV Families
To better protect voucher holders from
discrimination, the Fair Housing Act should be
amended to include source of income as a protected
class. This amendment has been repeatedly
introduced in Congress, most recently in the

Fair Housing Improvement Act of 2019.5¢ Any
amendment should be explicit that “source of
income” includes HCVs. Additionally, states and
localities should continue to enact SOI laws that
are meaningful, effective, enforced, and provide

a private right of action for aggrieved persons.
Advocates should also continue to urge states not
to enact (or to repeal) preemption laws that render
local SOI laws ineffective and unenforceable. In
Tennessee specifically, the state Human Rights Act
should be amended to include source of income

as a protected class, which would ensure that all
residents of the state are protected from this type
of discrimination and ensure that Memphis’ local
SOI ordinance is not preempted. Even without

a Fair Housing Act amendment, HUD should
meaningfully and efficiently investigate complaints
of discrimination in the HCV Program and take
appropriate action to enforce the law.5” HUD
should also continue to support fair housing testing
seeking to uncover discrimination in the HCV
Program.

HUD and housing authorities should also carefully
examine housing providers’ policies that appear

to accept vouchers but restrict the ability of HCV
families to rent their properties. As described
throughout this report, minimum income policies
serve as a significant barrier to HCV holders

acquiring housing in high-opportunity areas. If
these policies prevent voucher holders from renting
when they otherwise would qualify, they should be
considered a violation of any applicable state or
local SOI laws. Private litigants should also consider
litigation on these grounds.

Expand the HCV Program

As noted throughout this report, the HCV Program
only serves about a quarter of low-income families
that need housing assistance. Housing has never
been an entitlement in the U.S. like Social Security
or food stamps.5”® As suggested by Matthew
Desmond in Evicted: Poverty and Profit in the
American City, Congress should consider enacting
a universal voucher program for every American
who needs it.5”° In September 2021, the Housing
Initiative at the University of Pennsylvania released
a report finding that 4.9 million families would be
lifted out of poverty if every family with an annual
income at or below 50% of area median income was
given a housing voucher.5®

Absent an initiative to provide for universal
vouchers, the HCV Program should certainly be
expanded to provide for significantly more vouchers.
In March 2022, President Biden signed into law

a fiscal year 2022 Budget which includes funding
for 25,000 new HCVs and $25 million for housing
mobility services.5® While this is an important step
forward, it is not enough to meet the demand for
the program, particularly considering that one in
seven Americans were projected to live below the
poverty line in 2021.582

Expand the SAFMR Rule

HUD’s SAFMR Rule is an important step in
increasing access to high-opportunity areas for
voucher holders. But it currently is only required
in 24 metropolitan areas and must be expanded
further. As has been noted by other housing policy
experts, concerns in expanding the SAFMR Rule
include the overall cost and possible reduction in
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the total number of available housing for voucher
holders (particularly if housing opportunities in
lower-income areas becomes more limited under
the adjusted payment standards).5®3 But the Rule

is intended to be relatively cost-neutral when
payment standards are lowered in lower-cost areas
and raised in higher-cost ones.*®* As noted above,
PRRAC and other organizations have advocated
for years for the implementation and expansion of
SAFMRs.5% As PRRAC recommends, HUD should
allocate additional administrative fees to PHAs and
permit them to apply different payment standards
to different parts of a SAFMR zip code when
appropriate, which could help offset additional cost
burdens.58¢

Change PHA Administration & Improve
Services to Voucher Holders

While the independence of PHAs can be

beneficial in ensuring that the needs of the local
community are met, issues at PHAs can deter
landlords from wanting to participate in the HCV
Program and ultimately prevent individuals and
families with vouchers from accessing safe and
affordable housing, especially in well resourced,
high-opportunity neighborhoods. Several policy
experts have suggested that PHAs in regional
housing markets be consolidated to provide

more services for tenants and protections against
discrimination. *¥” Consolidation could help reduce
the restrictions on voucher holders looking to move
across jurisdictional lines to a higher-opportunity
neighborhood administered by a different PHA.5%
Experts have also recommended that PHAs simplify
their administrative processes, including inspection
procedures, to improve landlord participation.®
PHAs should also improve their customer service
and offer more support to landlords through
trainings and other outreach.5*°

Additionally, PHAs should provide more assistance
to families with vouchers, including through
mobility counseling services.5*' As discussed in
this report, mobility counseling has been shown

to increase the ability of families with vouchers to
find housing in high-opportunity neighborhoods.>*
PHAs should also be flexible in extending the

time to locate approved housing, when needed.5%
Financial assistance to families to help with
security deposits and other fees would also help
reduce barriers to entry in higher-opportunity
neighborhoods.>%

In April 2021, HUD announced its new HCV
Mobility Demonstration, funded by the Housing
Choice Voucher Mobility Demonstration Act

of 2019.5 Nine PHAs (including New Orleans,
Nashville, Minneapolis, and L.os Angeles) will
participate in the demonstration.5*® The program
will provide $10 million for new vouchers and $40
million for mobility-related services.?*” Mobility
services provided through the demonstration will
include a range of services, such as customized
plans for families who encounter barriers to
acquiring housing, such as criminal records or
lower credit scores; information on schools for
families with children; financial assistance for
application fees and security deposits for voucher
holders; and signing bonuses for landlords.5*® The
demonstration will run for several years, during
which HUD will study the effect of the mobility
services offered to determine whether they
increase housing choice and expand access to high-
opportunity neighborhoods.5** Additional funding
for programs like these could provide critical
services to families that need them most, and PHAs
should independently look to increase the services
they offer to voucher recipients and landlords to
encourage their participation in the program.
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(above) Traditional Brick Home in Memphis, TN 2022. (right)
Traditional brick apartment complex in Memphis, TN 2022.
Photos by Noah Stewart.

GSE-financed Multi-family Housing

Should Promote Voucher Use

The Federal Housing Finance Agency (FHFA) could
do more to ensure that the GSEs meet the greatest
needs of the nation’s lowest-income renters. The
nation’s lowest-income renters often require the |
use of housing vouchers, Social Security Disability

Insurance, or other sources of lawful income to

pay rent. Yet, currently, there is no requirement

for multi-family rental owners receiving GSE 1
financing to accept all forms of lawful income
from new applicants and no protections in place
to ensure that existing renters do not face eviction
when attempting to pay rent using a government
source of income. Such requirements would 5 ;
greatly improve the GSEs’ ability to fully serve 3 _ i .,,:-r-
communities and renters with the greatest needs. £ : : %‘i";"*‘ .
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DESERVE A

HOME THAT
IS SAFE AND
AFFORDABLE.

LEGAL DEFENSE FUND

NATIONAL FAIR HOUSING ALLIANCE

2

Pamela Mims waters her front yard at the Alice Griffith housing project in San Francisco, Calif. on Tuesday, August 30, 2011, which has received

a $30 million redevelopment grant from the federal government. Photo By Paul Chinn/The San Francisco Chronicle via Getty Images

We all deserve a home that is safe and affordable.
Racial bias coupled with economic inequality

in Memphis have had a severe impact on the
availability of safe and affordable housing for
families. Throughout 2019 and 2021, LDF and
NFHA conducted a fair housing testing audit of
housing providers to assess attitudes towards HCV
voucher holders and identify policies and practices
that deter families’ ability to secure housing.

In Part One of the report, LDF and NFHA traced
the history of public housing and the HCV program,
concluding that the shift from conventional public
housing to the HCV program acknowledges the

CONCLUSION

importance of place in determining life outcomes
and giving families a choice in where to live. After
describing the HCV Program, LDF and NFHA
identified benefits of the Program, which include
stability, reducing homelessness, improving
housing affordability, and flexibility provided to
PHAs to develop standards for their respective
voucher programs based on the needs of their
local community. LDF and NFHA also set forth
drawbacks to the HCV Program, including that the
program is not large enough to adequately serve
the needs of all low-income families in the United
States, families with vouchers remain concentrated
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in under-resourced and racially segregated
neighborhoods, and families with vouchers face
difficulties in utilizing vouchers and encounter
discrimination.

LDF and NFHA’s research documented legislative
initiatives and surveyed litigation to address
discrimination against voucher holders. The
strongest state and local legislation explicitly
include voucher recipients as protected classes
under state or local fair housing or human rights
laws and provide private rights of action allowing
victims of voucher discrimination to sue in court
to enforce their rights. Legal efforts directed to
remedying refusals to participate in the HCV
Program, minimum income requirements, police
targeting of voucher holders, lack of due process,
and insufficient voucher amounts have had mixed
results.

Part 2 of the report documented the history of
housing in Memphis and the HCV Program in
Memphis and Shelby County and described the
results of LDF and NFHA testing audit. Memphis
residents have contended with a history of
segregation and housing disparities, with people
of color having less access to opportunity. There
is stark geographic racial segregation in the HCV
Program in Memphis and Shelby County. Ninety
percent of voucher households in Memphis and
nearly 90% of voucher holders in Shelby County
live in majority-minority Census tracts. Memphis
has a local ordinance that bans source of income
discrimination including discrimination against
HCV holders, but the ordinance does not include
an explicit private right of action allowing victims
of discrimination to sue in court and it is unclear
whether Memphis’ source of income ordinance is
preempted by state law.
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LDF and NFHA’s testing audit found that there

is significant discrimination based on source

of income in Memphis and Shelby County. For
example, 84.4% of tests, or 27 out of 32 test parts,
documented discrimination based on the tester’s
source of income. The testing audit identified
several policies and practices impacting the ability
of voucher holders to obtain safe and affordable
housing. The policies and practices include “No
Section 8” policies, quotas on the number of HCV
tenants, steering or restricting access to housing
and employment, minimum income and payment
requirements.

Black testers faced barriers to finding housing in
Memphis and Shelby County due to their race.
For example, six out of 16 matched-pair tests
between Black and White female testers or 37.5%,
showed evidence of discrimination based on race.
Differences in treatment included differences in

Anacostia, D.C. Frederick Douglass housing project.
Boys overlooking the project. Artist Gordon Parks.
Photo by Heritage Art/Heritage Images/via Getty Images

customer service, pricing or availability, access to
housing, and terms and conditions. For example,
White testers were coached on how to navigate

the rental process in general as well as the specific
company’s processes; White testers were provided
with leasing agents’ contact information and were
encouraged to follow up with questions or updates;
and leasing agents told the White testers that they
themselves would follow up if any new properties
became available.

Concrete steps can be taken to strengthen the HCV
Program and better protect individuals and families
with vouchers.

Memphis faces many challenges to address

racial bias and economic inequality and ensure
that voucher recipients have access to fair and
affordable housing. This report documents critical
information about the incidence of discrimination
against voucher recipients in Memphis and Shelby
County. There are several solutions to address
these issues and NFHA and LDF encourage policy
makers to implement them as quickly as possible.
Dr. King’s assassination in Memphis on April 4,
1968 ultimately led to the passage of the federal Fair
Housing Act on April 11,1968.

It is time to fulfill his dream of quality,
affordable, and decent housing for all.
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(3d Cir. 1977) (authorizing tester standing in claims brought under 42 U.S.C. § 1982); Church v. Accretive Health,
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Housing Choice Voucher Reform: A Primer for 2021 and Beyond 5, PRRAC (2020), https://www.prrac.org/pdf/
housing-choice-voucher-reform-agenda.pdf.
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Housing (Mar. 14, 2022), https://nlihc.org/resource/president-biden-signs-law-fy22-spending-bill-increased-
funding-housing; see also Consolidated Appropriations Act, 2022, H.R. 2471, 117th Cong. § 6 (2021).

Linda Giannarelli, Laura Wheaton & Katie Shantz, 2021 Poverty Projections, Urban Inst. (2021), https://www.
urban.org/sites/default/files/publication/103656/2021-poverty-projections 1.pdf.

See, e.g., Cunningham et al., supra note 166, at 67; see also Ctr. on Budget and Pol’y Priorities & PRRAC, A Guide to
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Tegeler, supra note 579, at 6.

See id.

Id. at 6-7.

See, e.g., Rosen, supra note 2, at 248; Tegeler, supra note 579, at 12-13; Sard & Thrope, supra note 269.
Tegeler, supra note 579, at 12-13.

1d. at 810.
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See, e.g., Tegeler, supra note 579, at 14-15; Cunningham et al., supra note 166, at 68.

U.S. Comptroller General, B-171630, Major Changes are Needed in the New Leased-Housing Program 44 (1977),
https://www.gao.gov/assets/ced-77-19.pdf (stating that PHAs could promote greater choice of housing by “advising

families of their opportunity to lease housing in all such areas”).
See, e.g., Tegeler, supra note 579, at 9; Cunningham et al., supra note 166, at 68.
Tegeler, supra note 579, at 9.

U.S. Dep’t of Hous. & Urban Dev., Housing Choice Voucher (HCV) Mobility Demonstration, https://www.hud.gov/
program_offices/public_indian housing/programs/hcv/mobilitydemo (last visited Aug. 13, 2021).

1d.
1d.
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