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�RU�VWLFN��WR�LQIOXHQFH�ORFDO�JRYHUQPHQWV�WR�DGGUHVV�WKLV�SUREOHP���%XW�WKLV�NLQG RI�WKLUG�SDUW\�

GLVSXWH�RYHU�+8'¶V�JUDQW�SURJUDPV LV�QRW�D SURSHU�VXEMHFW�RI�MXGLFLDO�UHVROXWLRQ���

3ODLQWLIIV¶�SULQFLSDO�FODLP�RI�DQ�HQWLWOHPHQW�WR�VXH�LV�WKDW�WKH\��OLNH�+8'��ZRUN�WR�IXUWKHU�

IDLU�KRXVLQJ�DQG�H[SHQG�UHVRXUFHV�LQ�SXUVXLW�RI�WKDW�PLVVLRQ���%HFDXVH�3ODLQWLIIV¶�HIIRUWV�

LQHYLWDEO\�UHIOHFW��RU�HYHQ�FRPSOHPHQW� +8'¶V�SROLFLHV��3ODLQWLIIV�VXJJHVW�WKDW�WKH\�KDYH�

VWDQGLQJ�WR�VXH�+8'�ZKHQHYHU�WKH�DJHQF\�WDNHV�DQ�DFWLRQ�WKDW�DIIHFWV�KRZ�3ODLQWLIIV�SXUVXH�WKHLU�

RZQ�DGYRFDF\�SURJUDPV���:KHQ�+8'�WDNHV�DFWLRQ�WKDW�DIIHFWV�JUDQW�HOLJLELOLW\�UHTXLUHPHQWV��IRU�

H[DPSOH��3ODLQWLIIV�VXJJHVW�WKDW�DQ\�H[SHQGLWXUHV�WKH\�PDNH�RQ�HGXFDWLRQ�RU�FRXQVHOLQJ�DERXW�

+8'¶V�GHFLVLRQ��RU�DQ\�UHVRXUFHV�WKH\�GHYRWH�WR�DGYRFDF\�WKDW�UHIOHFWV�WKRVH�FKDQJHG�

FLUFXPVWDQFHV��JLYHV�3ODLQWLIIV�VWDQGLQJ�WR�VXH���7KDW�FDQQRW�EH�WKH�FDVH��DV�3ODLQWLIIV�ZRXOG�WKHQ�

KDYH�VWDQGLQJ�WR�VXH�+8'�IRU�HYHU\�DJHQF\�DFWLRQ�LW�PLJKW�WDNH�RU�SROLF\�LW�PLJKW�DGRSW��

DOORZLQJ�IRU�JRYHUQDQFH�E\�ODZVXLW�DW�WKH�EHKHVW�RI�DQ�RUJDQL]DWLRQDO�SODLQWLII���$FFRUGLQJO\��

3ODLQWLIIV¶�GHFLVLRQV�DERXW�KRZ�WR�RUJDQL]H�WKHLU�DGYRFDF\�EXGJHWV�DURXQG�ZKDWHYHU�SXEOLF�

SROLF\�LV�LQ�HIIHFW�DUH�DQ�LQVXIILFLHQW�EDVLV�WR�HVWDEOLVK�RUJDQL]DWLRQDO�VWDQGLQJ���
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$W�ERWWRP��3ODLQWLIIV�DUH�VHHNLQJ�WR�VXSHULQWHQG�WKH�IHGHUDO�JRYHUQPHQW¶V FKRLFHV�DERXW�

KRZ�WR�DGPLQLVWHU�LWV�JUDQW�SURJUDPV��EXW�WKH\�DUH�WKLUG�SDUWLHV�WR�WKRVH�SURJUDPV�DQG�ODFN�

VWDQGLQJ�WR�VXH���7KLV�DFWLRQ�VKRXOG�EH�GLVPLVVHG�IRU�ODFN�RI�MXULVGLFWLRQ�

%$&.*5281'

,� 6WDWXWRU\�DQG�5HJXODWRU\�%DFNJURXQG��

+8'�LV�FKDUJHG�ZLWK�DGPLQLVWHULQJ�³WKH�SULQFLSDO�SURJUDPV�RI�WKH�)HGHUDO�*RYHUQPHQW�

ZKLFK�SURYLGH�DVVLVWDQFH�IRU�KRXVLQJ�DQG�IRU�WKH�GHYHORSPHQW�RI�WKH�1DWLRQ¶V�FRPPXQLWLHV�´�����

8�6�&��� �������7R�WKDW�HQG��+8'�SURYLGHV�DVVLVWDQFH�WR�VWDWH�DQG�ORFDO�JRYHUQPHQWV�WKURXJK�

VHYHUDO�EORFN�JUDQW�SURJUDPV�IRU�KRXVLQJ�DQG�FRPPXQLW\�GHYHORSPHQW���6HH��H�J���LG� �� �����HW�

VHT�������� HW�VHT�������� HW�VHT�������� HW�VHT���7KHVH�EORFN�JUDQW�SURJUDPV�UHTXLUH�VWDWH�DQG�

ORFDO�JRYHUQPHQWV�WR�FRQGXFW�DQQXDO�DQG�ORQJHU�WHUP�VWUDWHJLF�SODQQLQJ�RI�WKHLU�REMHFWLYHV�DQG�

SURMHFWHG�XVH�RI�IXQGV�IRU�KRXVLQJ��KRXVLQJ�DIIRUGDELOLW\��DQG�FRPPXQLW\�DFWLYLWLHV���6HH��H�J���LG�

�� �����D��������������+8'�UHIHUV�WR�WKLV�DV�WKH�&RQVROLGDWHG�3ODQ�SURFHVV��ZKLFK�LQYROYHV�WKH�

VXEPLVVLRQ�WR�+8'�RI�SODQQLQJ�GRFXPHQWV�DV�D�SUHFRQGLWLRQ�IRU�DQQXDO�IHGHUDO�IXQGV���6HH�

JHQHUDOO\ ���&�)�5��SW����� $V�SDUW�RI�WKLV�SURFHVV��SURJUDP�SDUWLFLSDQWV�PXVW�FHUWLI\�FRPSOLDQFH�

ZLWK�DSSOLFDEOH�VWDWXWRU\�DQG�UHJXODWRU\�UHTXLUHPHQWV�

$PRQJ�WKHVH�UHTXLUHPHQWV�LV D�FHUWLILFDWLRQ�WKDW�WKH�JUDQWHH ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�

KRXVLQJ���8QGHU�WKH�)DLU�+RXVLQJ�$FW��LW�LV�³WKH�SROLF\�RI�WKH�8QLWHG�6WDWHV�WR�SURYLGH��ZLWKLQ�

FRQVWLWXWLRQDO�OLPLWDWLRQV��IRU�IDLU�KRXVLQJ�WKURXJKRXW�WKH�8QLWHG�6WDWHV�´�DQG�+8'�DGPLQLVWHUV�

� 7KH�VWDWXWRU\�DQG� UHJXODWRU\�EDFNJURXQG�RI� WKLV�PDWWHU� LV�VHW� IRUWK�PRUH�IXOO\� LQ�'HIHQGDQWV¶�
RSSRVLWLRQ�WR�3ODLQWLIIV¶�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�IRU�H[SHGLWHG�VXPPDU\�MXGJPHQW���
'HIV�¶�0HP��������(&)�1R�����
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LWV�EORFN�JUDQW�SURJUDPV�³LQ�D�PDQQHU�DIILUPDWLYHO\�WR�IXUWKHU´�IDLU�KRXVLQJ������8�6�&���� ������

�����H�������,Q�OLQH�ZLWK�WKLV�SROLF\��WKH�VWDWXWHV�JRYHUQLQJ�+8'¶V�EORFN�JUDQW�SURJUDPV�UHTXLUH

IXQGLQJ UHFLSLHQWV WR�FHUWLI\�WKDW�WKH\�³ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´ RU�³$))+�´ 6HH��

H�J���LG� ��������E�����������G�����%���������E������� %XW�LQ�DGPLQLVWHULQJ�WKH�EORFN�JUDQW�

SURJUDPV��+8'�KDV�UHTXLUHG�LWV�SURJUDP�SDUWLFLSDQWV�WR�GR�PRUH�WKDQ�SURYLGH�D�FHUWLILFDWLRQ��WR�

UHFHLYH�IHGHUDO�IXQGV��JUDQWHHV�PXVW�FRQGXFW�LQGHSHQGHQW�IDLU�KRXVLQJ�SODQQLQJ��EH\RQG�JHQHUDO�

SODQQLQJ�UHTXLUHPHQWV�RWKHUZLVH�LPSRVHG�E\�VWDWXWH���6SHFLILFDOO\��+8'�KDV�UHTXLUHG�SURJUDP�

SDUWLFLSDQWV�WR�FRQGXFW�DQ�³DQDO\VLV�WR�LGHQWLI\�LPSHGLPHQWV�WR�IDLU�KRXVLQJ�FKRLFH´�WR�JXLGH�WKHLU�

SODQQLQJ���6HH��H�J������&�)�5������������D�������������D��������������7KLV�SURFHVV²WKH�DQDO\VLV�

RI�LPSHGLPHQWV²LV�NQRZQ�DV�DQ�$,�

,Q�������+8'�SURPXOJDWHG�WKH�$))+ 5XOH��ZKLFK�DGRSWHG�D�QHZ�SODQQLQJ�SURFHVV�WR�

DVVLVW�SURJUDP�SDUWLFLSDQWV�LQ�FHUWLI\LQJ�WKDW�WKH\�ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ������)HG��

5HJ����������-XO\�������������,PSRUWDQWO\��WKH�$))+�5XOH�GLG�QRW SXUSRUW�WR DOWHU�WKH�VXEVWDQWLYH�

VWDWXWRU\�$))+�UHTXLUHPHQW�IRU�JUDQWHHV���5DWKHU��+8'�DGRSWHG�D�QHZ�SURFHGXUDO�PHFKDQLVP²

WKH�$VVHVVPHQW�RI�)DLU�+RXVLQJ��$)+�²WKDW�ZRXOG��RYHU�WLPH��UHSODFH�WKH�$,�DV�WKH�UHTXLUHG�

SURFHGXUH� IRU�JUDQWHHV�VHHNLQJ�WR�PHHW�WKHLU�VXEVWDQWLYH�REOLJDWLRQ WR�FHUWLI\�WKDW�WKH\�ZLOO�

DIILUPDWLYHO\ IXUWKHU�IDLU�KRXVLQJ������&�)�5������������7KH�$)+�FRQVLVWV�RI�³DQ�DQDO\VLV�RI�IDLU�

KRXVLQJ�GDWD��DQ�DVVHVVPHQW�RI�IDLU�KRXVLQJ�LVVXHV�DQG�FRQWULEXWLQJ�IDFWRUV��DQG�DQ�LGHQWLILFDWLRQ�

� 7KHVH�VWDWXWRU\�UHTXLUHPHQWV�DUH�GLVWLQFW�IURP�WKH�)DLU�+RXVLQJ�$FW�LWVHOI���7KH�)DLU�+RXVLQJ�$FW�
LPSRVHV�$))+�REOLJDWLRQV�RQ�WKH�([HFXWLYH�%UDQFK��JUDQWHHV¶�$))+�UHTXLUHPHQWV�DUH�URRWHG�LQ�
WKH�VWDWXWHV�HVWDEOLVKLQJ�WKH�EORFN�JUDQW�SURJUDPV�DQG�+8'�UHJXODWLRQV�

� 7KH�$))+�5XOH�PDNHV� FOHDU� WKDW� VXEPLVVLRQ�RI� WKH�$)+� LV� D�SURFHGXUDO� UHTXLUHPHQW��+8'�
GHWHUPLQHV�ZKHWKHU�WR�DFFHSW�WKH�$)+�EXW�GRHV�QRW�HYDOXDWH�ZKHWKHU�WKH�JUDQWHH�ZLOO�PHHW�DQ\�
VXEVWDQWLYH�REOLJDWLRQV���7KDW�LV��+8'¶V�³>D@FFHSWDQFH�GRHV�QRW�PHDQ�WKDW�WKH�SURJUDP�SDUWLFLSDQW
KDV�FRPSOLHG�ZLWK�LWV�REOLJDWLRQ�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´�RU�KDV�RWKHUZLVH�FRPSOLHG�
ZLWK�WKH�)DLU�+RXVLQJ�$FW�DQG�RWKHU�FLYLO�ULJKWV�ODZV������&�)�5����������D�����
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RI�IDLU�KRXVLQJ�SULRULWLHV�DQG�JRDOV�´�DQG�LQFOXGHV�VSHFLILF�FRPPXQLW\�SDUWLFLSDWLRQ�VWDQGDUGV���

,G� ����������������D�� +8'�GHFLGHG�WR�DGRSW�VWDJJHUHG�VWDUW�GDWHV�DQG EXLOW�LQ�FRQWLQJHQFLHV DV�

WKH�QHZ�UHTXLUHPHQW�ZDV�JUDGXDOO\�UROOHG�RXW���6HH��H�J���LG� � ������D�����L����$V�UHOHYDQW�KHUH��

+8'�PDGH�WKH�$)+�VXEPLVVLRQ�UHTXLUHPHQW�FRQWLQJHQW�RQ�WKH�SXEOLFDWLRQ�RI�DQ�$VVHVVPHQW�

7RRO��D�WHPSODWH�WKDW�SURJUDP�SDUWLFLSDQWV�DUH�UHTXLUHG�WR�XVH�ZKHQ�FRQGXFWLQJ�DQ�$)+��DQG

UHOHYDQW�GDWD�IURP�+8'� ,G� �� ������F���������D�����LL����8QGHU�WKH�WHUPV�RI�WKH�$))+�5XOH��

XQWLO�D�WRRO�LV�SXEOLVKHG�IRU�D�JLYHQ�FDWHJRU\�RI�SURJUDP�SDUWLFLSDQW��JUDQWHHV�PXVW�FRQWLQXH�WR�

FRQGXFW�DQ�$,�LQ�VXSSRUW�RI�WKHLU�FHUWLILFDWLRQ�WKDW�WKH\�ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ���

,G� � ������

7KH�$))+�5XOH�GRHV�QRW�LPSRVH�DQ\�SDUWLFXODU�VFKHGXOH�IRU�WKH�SXEOLFDWLRQ�RI�

$VVHVVPHQW�7RROV��OHDYLQJ�WKDW�WDVN�WR�+8'¶V�GLVFUHWLRQ���+8'�WKXV�IDU�KDV�SXEOLVKHG�DQ�

RSHUDWLYH�WRRO�IRU�RQO\�RQH�FDWHJRU\�RI�JUDQWHHV��ORFDO�JRYHUQPHQWV���7KH�SXEOLFDWLRQ�RI�WKLV�WRRO�

WULJJHUHG�$)+�UHTXLUHPHQWV�IRU�FRYHUHG�JUDQWHHV���7KH�PRVW�UHFHQW�LWHUDWLRQ�RI�WKH�/RFDO�

*RYHUQPHQW�$VVHVVPHQW�7RRO��NQRZQ�DV�/*������ZDV�SXEOLVKHG�LQ�-DQXDU\������DIWHU�WZR�

URXQGV�RI�QRWLFH�DQG�FRPPHQW�SXUVXDQW�WR�WKH�3DSHUZRUN�5HGXFWLRQ�$FW������)HG��5HJ�������

�-DQ��������������$IWHU�UHFHLYLQJ�DQ�LQLWLDO�URXQG�RI�VXEPLVVLRQV�IURP�ORFDO�JRYHUQPHQWV�XVLQJ�

WKH�WRRO��+8'�GHWHUPLQHG�WKDW�WKH�WRRO�ZDV�GHIHFWLYH�DQG�FUHDWHG�XQH[SHFWHG�EXUGHQV��

$FFRUGLQJO\��+8'�UHTXHVWHG�DSSURYDO�IURP�WKH�2IILFH RI�0DQDJHPHQW�DQG�%XGJHW��20%��WR�

ZLWKGUDZ�/*������DQG�20%�JUDQWHG�DSSURYDO�LQ�0D\�����������)HG��5HJ�������� �0D\�����

��������$FFRUGLQJO\��XQGHU�WKH WHUPV�RI�WKH $))+�5XOH��DQ�$)+�LV�QRW�GXH SHQGLQJ�

UHSXEOLFDWLRQ�RI�WKH�WRRO� ���&�)�5��� ������D�����LL�� )XUWKHU��FRQVLVWHQW�ZLWK�WKH�$))+�5XOH��

ORFDO�JRYHUQPHQWV�WKDW KDG�QRW�\HW�VXEPLWWHG�DQ�DFFHSWHG�$)+�ZHUH�LQVWUXFWHG�WR�FRQGXFW�DQ�$,�

6HH ���)HG��5HJ���������������������0D\������������H[SODLQLQJ�WKDW�SURJUDP�SDUWLFLSDQWV�PXVW�
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³QRQHWKHOHVV�FRQWLQXH�WR FRPSO\�ZLWK�H[LVWLQJ��RQJRLQJ�OHJDO�REOLJDWLRQV�WR�DIILUPDWLYHO\�IXUWKHU�

IDLU�KRXVLQJ´�DQG�³FRQGXFW�DQ�DQDO\VLV�RI�LPSHGLPHQWV��$,��WR�IDLU�KRXVLQJ�FKRLFH´�LQ�

DFFRUGDQFH�ZLWK�³WKH�UHTXLUHPHQWV�WKDW�H[LVWHG�SULRU�WR�$XJXVW���������´��

,,� 7KLV�/LWLJDWLRQ�

2Q�0D\����������3ODLQWLIIV²WKH�1DWLRQDO�)DLU�+RXVLQJ�$OOLDQFH��7H[DV�/RZ�,QFRPH�

+RXVLQJ�,QIRUPDWLRQ�6HUYLFH��DQG�7H[DV�$SSOHVHHG²ILOHG�D FRPSODLQW FKDOOHQJLQJ�D�VLQFH�

ZLWKGUDZQ�+8'�QRWLFH�IURP�-DQXDU\������ &RPSO���(&)�1R���� 2Q�0D\�����������3ODLQWLIIV�

DPHQGHG�WKHLU�FRPSODLQW WR�FKDOOHQJH�WKH�0D\��� ZLWKGUDZDO�RI�/*������UDLVLQJ�FODLPV�XQGHU�

WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW��$3$�����8�6�&��� ������$P��&RPSO���(&)�1R�����

6SHFLILFDOO\��WKH�$PHQGHG�&RPSODLQW�FKDOOHQJHV�WKH�ZLWKGUDZDO�RI�/*�����RQ�WKUHH�JURXQGV��

����WKDW�WKH�ZLWKGUDZDO�ZDV�SURFHGXUDOO\�LPSURSHU������WKDW WKH�ZLWKGUDZDO�ZDV�DUELWUDU\�DQG�

FDSULFLRXV��DQG�����WKDW�WKH�ZLWKGUDZDO�YLRODWHG�WKH�)DLU�+RXVLQJ�$FW���,G� �� �������

$V�DOOHJHG�LQ�WKH�$PHQGHG�&RPSODLQW��3ODLQWLII 1DWLRQDO�)DLU�+RXVLQJ�$OOLDQFH��1)+$��

LV�D�QDWLRQDO�QRQSURILW KRXVLQJ�RUJDQL]DWLRQ���$P��&RPSO��������3ODLQWLIIV�DOOHJH WKDW�1)+$ LV

KDUPHG�E\�+8'¶V�ZLWKGUDZDO�RI�/*������DQG�WKH�UHVXOWLQJ�H[WHQVLRQ�RI�$)+�VXEPLVVLRQ�

UHTXLUHPHQWV�IRU�ORFDO�JRYHUQPHQWV� EHFDXVH�WKH�$)+�SURFHVV ³PDNH>V@�1)+$¶V�HIIRUWV�PRUH�

HIILFLHQW�DQG�HIIHFWLYH´�E\ ³SURYLG>LQJ@�1)+$�DQG�LWV�PHPEHUV�JUHDWHU�DELOLW\�WR�HQVXUH�WKDW�IDLU�

KRXVLQJ�FRQVLGHUDWLRQV�DUH�LQFOXGHG�LQ�PXQLFLSDO�SODQQLQJ�GHFLVLRQV´�DQG�³PDN>LQJ@�LW�PXFK�

VLPSOHU�IRU�1)+$ WR�DGYLVH�DQG�DVVLVW�LWV�PHPEHUV�LQ�HIIHFWLYHO\�HQJDJLQJ�DW�WKH�ORFDO�OHYHO�´��

,G� � ���� )XUWKHU��3ODLQWLIIV DOOHJH�WKDW�+8'¶V�GHFLVLRQ�³KDV�UHTXLUHG�1)+$�WR�GLYHUW�UHVRXUFHV�

WR�HGXFDWLQJ�DQG�FRXQVHOLQJ�LWV�PHPEHUV��FLYLO�ULJKWV�RUJDQL]DWLRQV��DQG�DIIRUGDEOH�KRXVLQJ�

VWDNHKROGHUV�DERXW�+8'¶V�DFWLRQV�´��,G� � �����VHH�DOVR�LG� � ���� 6SHFLILFDOO\��3ODLQWLIIV�DOOHJH�

����WKDW�³1)+$�VWDII�JDYH�SUHVHQWDWLRQV´�WR�JURXSV�³RI�1)+$¶V�PHPEHUV�´�����WKDW�1)+$�VWDII�
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PHPEHUV�DUH�GHYHORSLQJ�D�³VLGH�E\�VLGH�DQDO\VLV�RI WKH�GLIIHUHQFHV�EHWZHHQ�WKH�$)+�DQG�$,�

SURFHVVHV´�IRU�XVH�LQ�HGXFDWLRQ�DQG�FRXQVHOLQJ������WKDW�1)+$�³ZLOO�QHHG�WR�FRQWLQXH�WR�HQJDJH�

LQ�LQGLYLGXDOL]HG�FRXQVHOLQJ�UHJDUGLQJ�+8'¶V�DFWLRQ�ZLWK�LWV�PHPEHUV�´�DQG�����WKDW�³>W@KH�

DPRXQW�RI�UHVRXUFHV�WKDW�1)+$�PXVW�GLYHUW�WR�VXFK�DFWLYLWLHV�ZLOO�LQFUHDVH�LQ�WKH�FRPLQJ�

PRQWKV�´��,G� �� �������

3ODLQWLIIV�7H[DV�$SSOHVHHG�DQG�WKH�7H[DV�/RZ�,QFRPH�+RXVLQJ�,QIRUPDWLRQ�6HUYLFH

�³7H[DV�3ODLQWLIIV´� DOVR�DUH�QRQSURILWV�HQJDJHG�LQ IDLU KRXVLQJ�UHODWHG�DGYRFDF\���$P�&RPSO��

�� ��������$V�DOOHJHG��WKH�7H[DV�3ODLQWLIIV�DUH�KDUPHG�E\�+8'¶V�ZLWKGUDZDO�RI�/*�����EHFDXVH�

WKH\�ZLOO H[SHQG�UHVRXUFHV�RQ�IDLU�KRXVLQJ�LVVXHV�LQ�+LGDOJR�&RXQW\��&RUSXV�&KULVWL��DQG�)RUW�

:RUWK��LQFOXGLQJ�PRQLWRULQJ�IHGHUDO�GLVDVWHU�UHOLHI�PRQH\�LQ�&RUSXV &KULVWL�DQG�ZRUNLQJ�³WR�

VXVWDLQ�RU�UHFUHDWH�D�FOLPDWH�DQG�SURFHVV�LQ�ZKLFK�FRPPXQLW\�PHPEHUV�DQG�FLW\�RIILFLDOV�DUH�DEOH�

WR�DLU�WKHLU�VLJQLILFDQW�FRQFHUQV�DERXW�VHJUHJDWLRQ�DQG�XQHTXDO�DFFHVV�WR�RSSRUWXQLW\�IRU�IDPLOLHV�

RI�FRORU´�LQ�)RUW�:RUWK���,G� �� ���������)XUWKHU��WKH�7H[DV�3ODLQWLIIV�DOOHJHGO\ ����³KDYH�WDNHQ�RU�

ZLOO�WDNH�PDQ\�VSHFLILF�DFWLRQV�´�LQFOXGLQJ�SURGXFLQJ�DQ�HGXFDWLRQDO�YLGHR��GHYHORSLQJ�D�IDFW�

VKHHW��UHVSRQGLQJ�WR�UHTXHVWV�IRU�LQIRUPDWLRQ��HQJDJLQJ�LQ�RQJRLQJ�SXEOLF�HGXFDWLRQ��DQG�ZULWLQJ�

OHWWHUV�WR�ORFDO�JRYHUQPHQWV������³FRQWLQXH>@�WR�PHHW�RQ�D�UHJXODU�EDVLV�ZLWK�FRPPXQLW\�JURXSV�LQ�

+LGDOJR�&RXQW\�´�DQG�����³LQYHVW�UHVRXUFHV�LQ�HGXFDWLQJ�JUDVVURRWV�JURXSV�LQ�+LGDOJR�&RXQW\�´�

,G���� ���������7KH�7H[DV�3ODLQWLIIV�DOOHJH�WKDW�DV�D�FRQVHTXHQFH�WKH\�KDYH�³FXUWDLO>HG@�WKHLU�

JUDVVURRWV�RXWUHDFK��HGXFDWLRQ��DQG�SROLF\�DQG�OHJDO�VXSSRUW�LQ�+RXVWRQ�DQG�VXUURXQGLQJ�DUHDV�

UHFRYHULQJ�IURP�WKH�HIIHFWV�RI�+XUULFDQH�+DUYH\�´�OLPLWHG�WKHLU�³RXWUHDFK�DQG�HGXFDWLRQ�IRU�ORZ�

LQFRPH�IDPLOLHV�LQ�SODFHV�OLNH�%HDXPRQW�DQG�3RUW�$UWKXU�´�DQG�³GLYHUW>HG@ WKH�WLPH�RI�WKH�KHDG�

RI�>7H[DV�$SSOHVHHG¶V@ 'LVDVWHU�5HFRYHU\�DQG�)DLU�+RXVLQJ�3URMHFW�DZD\�IURP�GHYHORSLQJ�D�

SURMHFW�WR�SURWHFW�ODQG�ULJKWV�RI�$IULFDQ�$PHULFDQV�ZKR�RZQ�µKHLU�SURSHUW\�¶´��� �������
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&RQFXUUHQW ZLWK WKH�$PHQGHG�&RPSODLQW��3ODLQWLIIV�PRYHG IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�

DQG�SURYLGHG�GHFODUDWLRQV�LQ�IXUWKHU�VXSSRUW�RI�WKHLU�FODLPV�RI�KDUP�IURP�WKH�ZLWKGUDZDO�RI�

/*�������6HH 3OV�¶ 0RW��IRU�3UHOLP��,QM��	�([S��6XPP��-���(&)�1R����� 7KDW�PRWLRQ�LV�IXOO\�

EULHIHG�DQG�VHW�IRU�DUJXPHQW�-XO\������0LQXWH�2UGHU��-XQH�����������

67$1'$5'�2)�5(9,(:

'HIHQGDQWV�PRYH�WR�GLVPLVV�3ODLQWLIIV¶�FRPSODLQW�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�

XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E����� ³)HGHUDO�FRXUWV�DUH�FRXUWV RI�OLPLWHG�

MXULVGLFWLRQ�´�DQG�³SRVVHVV�RQO\�WKDW�SRZHU�DXWKRUL]HG�E\�&RQVWLWXWLRQ�DQG�VWDWXWH�´ .RNNRQHQ�Y��

*XDUGLDQ�/LIH�,QV��&R�������8�6������������������ ³,W�LV�WR�EH�SUHVXPHG�WKDW�D�FDXVH�OLHV�RXWVLGH�

WKLV�OLPLWHG�MXULVGLFWLRQ�´�DQG�³WKH�EXUGHQ�RI�HVWDEOLVKLQJ�WKH�FRQWUDU\�UHVWV�XSRQ�WKH�SDUW\�

DVVHUWLQJ�MXULVGLFWLRQ�´� ,G� &RQVHTXHQWO\��FRXUWV�³KDYH�µDQ�DIILUPDWLYH�REOLJDWLRQ�WR�FRQVLGHU�

ZKHWKHU�WKH�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�DXWKRULW\�H[LVWV�IRU�>WKHP@�WR�KHDU�HDFK�GLVSXWH�¶´��%HOO�Y��

8�6��'HS¶W RI�+HDOWK�	�+XPDQ�6HUYV������)��6XSS���G�����������'�'�&���������TXRWLQJ�-DPHV�

0DGLVRQ�/WG��E\�+HFKW Y��/XGZLJ�����)��G�������������'�&��&LU�����������³$EVHQW�VXEMHFW�PDWWHU�

MXULVGLFWLRQ�RYHU�D�FDVH��WKH�FRXUW�PXVW�GLVPLVV�LW�´��,G�

³,W�LV�ZHOO�HVWDEOLVKHG�WKDW��LQ�DVVHVVLQJ�VXEMHFW�PDWWHU�MXULVGLFWLRQ��D�FRXUW�PXVW�FRQVWUXH�

WKH�DOOHJDWLRQV�LQ�WKH�&RPSODLQW�OLEHUDOO\�EXW�µQHHG�QRW�DFFHSW�IDFWXDO�LQIHUHQFHV�GUDZQ�E\�

SODLQWLIIV�LI�WKRVH�LQIHUHQFHV�DUH�QRW�VXSSRUWHG�E\�IDFWV�DOOHJHG�LQ�WKH�FRPSODLQW��QRU�PXVW�WKH�

&RXUW�DFFHSW�SODLQWLIIV¶ OHJDO�FRQFOXVLRQV�¶´ 0DVRXG�Y��6XOLPDQ������)��6XSS���G���������'�'�&��

�������TXRWLQJ�6SHHOPDQ�Y��8QLWHG�6WDWHV������)� 6XSS� �G���������'�'�&� ������� )XUWKHU��WKH�

&RXUW�³PXVW�JLYH�WKH�SODLQWLIIV¶ IDFWXDO�DOOHJDWLRQV�FORVHU�VFUXWLQ\�LQ�DVVHVVLQJ�VXEMHFW�PDWWHU�

MXULVGLFWLRQ�WKDQ�ZRXOG�EH�UHTXLUHG�IRU�D�5XOH����E�����PRWLRQ�IRU�IDLOXUH�WR�VWDWH�D�FODLP�´��,G�

³,Q�HYDOXDWLQJ�VXEMHFW�PDWWHU�MXULVGLFWLRQ��WKH�&RXUW��ZKHQ�QHFHVVDU\��PD\�ORRN�RXWVLGH�WKH�
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&RPSODLQW�WR�µXQGLVSXWHG�IDFWV�HYLGHQFHG�LQ�WKH�UHFRUG��RU�WKH�FRPSODLQW�VXSSOHPHQWHG�E\�

XQGLVSXWHG�IDFWV�SOXV�WKH�FRXUW¶V�UHVROXWLRQ�RI�GLVSXWHG�IDFWV�¶´ ,G� �TXRWLQJ�+HUEHUW�Y��1DW¶O�

$FDG��RI�6FL�������)���G�����������'�&��&LU���������

$5*80(17

7KH�&RXUW�VKRXOG�GLVPLVV�WKLV�FDVH�EHFDXVH�3ODLQWLIIV�ODFN�$UWLFOH�,,,�VWDQGLQJ�WR�VXH

+8'� ³$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ�OLPLWV�WKH�MXULVGLFWLRQ�RI�IHGHUDO�FRXUWV�WR�µ&DVHV¶�DQG�

µ&RQWURYHUVLHV�¶´�DQG�³>W@KH�GRFWULQH�RI�VWDQGLQJ�JLYHV�PHDQLQJ�WR�WKHVH�FRQVWLWXWLRQDO�OLPLWV�E\�

µLGHQWLI\>LQJ@�WKRVH�GLVSXWHV�ZKLFK�DUH�DSSURSULDWHO\�UHVROYHG�WKURXJK�WKH�MXGLFLDO�SURFHVV�¶´

6XVDQ�%��$QWKRQ\�/LVW�Y��'ULHKDXV������6��&W���������������������TXRWLQJ�/XMDQ�Y��'HIV� RI�

:LOGOLIH������8�6�������������������� ³7KH�ODZ�RI�$UWLFOH�,,,�VWDQGLQJ��ZKLFK�LV�EXLOW�RQ�

VHSDUDWLRQ�RI�SRZHUV�SULQFLSOHV��VHUYHV�WR�SUHYHQW�WKH�MXGLFLDO�SURFHVV�IURP�EHLQJ�XVHG�WR�XVXUS�

WKH�SRZHUV�RI�WKH�SROLWLFDO�EUDQFKHV�´� &ODSSHU�Y��$PQHVW\�,QW¶O�86$������6��&W�������������

������� ³>7@KH�µLUUHGXFLEOH�FRQVWLWXWLRQDO�PLQLPXP¶ RI�VWDQGLQJ FRQVLVWV�RI�WKUHH�HOHPHQWV�´��

6SRNHR��,QF��Y��5RELQV������6��&W���������������������DV�UHYLVHG �0D\���������� �TXRWLQJ�/XMDQ��

����8�6��DW ����� ³7KH�SODLQWLII�PXVW�KDYH�����VXIIHUHG�DQ�LQMXU\�LQ�IDFW������WKDW�LV�IDLUO\�

WUDFHDEOH�WR�WKH�FKDOOHQJHG�FRQGXFW�RI�WKH�GHIHQGDQW��DQG�����WKDW�LV�OLNHO\�WR�EH�UHGUHVVHG�E\�D�

IDYRUDEOH�MXGLFLDO�GHFLVLRQ�´��,G� 3ODLQWLIIV�IDLO�WR�PHHW�WKHLU�EXUGHQ�RQ�DOO�WKUHH�HOHPHQWV�

,� 3ODLQWLIIV�)DLO�WR�3ODXVLEO\�$OOHJH D�&RJQL]DEOH�$UWLFOH�,,,�,QMXU\�

3ODLQWLIIV�ODFN�VWDQGLQJ�EHFDXVH�WKH\�IDLO�WR SODXVLEO\ DOOHJH D�FRJQL]DEOH�LQMXU\�LQ�IDFW���

7R�HVWDEOLVK�LQMXU\�LQ�IDFW��D�SODLQWLII�PXVW�KDYH ³VXIIHUHG�µDQ�LQYDVLRQ�RI�D�OHJDOO\�SURWHFWHG�

LQWHUHVW¶�WKDW�LV�µFRQFUHWH�DQG�SDUWLFXODUL]HG¶�DQG�µDFWXDO�RU�LPPLQHQW��QRW�FRQMHFWXUDO�RU�

K\SRWKHWLFDO�¶´��6SRNHR��,QF�������6��&W��DW�������TXRWLQJ�/XMDQ������8�6��DW������

2UJDQL]DWLRQDO�SODLQWLIIV�DUH�QR�GLIIHUHQW� &RXUWV�GR�QRW�HQWHUWDLQ�FODLPV RI ³RUJDQL]DWLRQV�µZKR�
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VHHN�WR�GR�QR�PRUH�WKDQ�YLQGLFDWH�WKHLU�RZQ�YDOXH�SUHIHUHQFHV�¶´ DQG ³DQ�RUJDQL]DWLRQ¶V�DEVWUDFW�

LQWHUHVW�LQ�D�SUREOHP�LV�LQVXIILFLHQW�WR�HVWDEOLVK�VWDQGLQJ��µQR�PDWWHU�KRZ�ORQJVWDQGLQJ�WKH�

LQWHUHVW�DQG�QR�PDWWHU�KRZ�TXDOLILHG�WKH�RUJDQL]DWLRQ�LV�LQ�HYDOXDWLQJ�WKH�SUREOHP�¶´��$63&$ Y��

)HOG�(QWP¶W��,QF�������)��G �����������'�&��&LU���������TXRWLQJ�6LHUUD�&OXE�Y��0RUWRQ������8�6��

�������������������5DWKHU��DQ�RUJDQL]DWLRQ�PXVW�GHPRQVWUDWH�D�³µFRQFUHWH�DQG�GHPRQVWUDEOH�

LQMXU\�WR�WKH�RUJDQL]DWLRQ¶V�DFWLYLWLHV²ZLWK�>D@�FRQVHTXHQW�GUDLQ�RQ�WKH�RUJDQL]DWLRQ¶V�

UHVRXUFHV²FRQVWLWXWLQJ�������PRUH�WKDQ�VLPSO\�D�VHWEDFN�WR�WKH�RUJDQL]DWLRQ¶V�DEVWUDFW�VRFLDO�

LQWHUHVWV�¶´��1DW¶O�7D[SD\HUV�8QLRQ��,QF��Y��8QLWHG�6WDWHV �³178´������)��G������ ���� �'�&��&LU��

����� �TXRWLQJ�+DYHQV�5HDOW\ &RUS��Y��&ROHPDQ������8�6���������������������

7R�WKDW�HQG��³µWKH�RUJDQL]DWLRQ�PXVW�DOOHJH�WKDW�GLVFUHWH�SURJUDPPDWLF�FRQFHUQV�DUH�EHLQJ�

GLUHFWO\�DQG�DGYHUVHO\�DIIHFWHG¶´�E\�WKH�FKDOOHQJHG�DFWLRQ���178�����)��G�DW����� �TXRWLQJ�$P��

/HJDO�)RXQG� Y��)&&������)��G���������'�&��&LU��������� 6SHFLILFDOO\��DQ�RUJDQL]DWLRQ�PXVW�

³DOOHJH�WKDW�WKH�GHIHQGDQW¶V�FRQGXFW�µSHUFHSWLEO\�LPSDLUHG¶�WKH�RUJDQL]DWLRQ¶V�DELOLW\�WR�SURYLGH�

VHUYLFHV�´��7XUORFN�,UULJDWLRQ�'LVW��Y��)(5&������)��G���������'�&��&LU���������TXRWLQJ�(TXDO�

5LJKWV�&WU��Y��3RVW�3URSHUWLHV��,QF�������)��G�������������'�&��&LU����������VHH�DOVR�/HDJXH�RI�

:RPHQ�9RWHUV�RI�8�6� Y��1HZE\������)��G����� �'�&��&LU������� �QRWLQJ�WKDW�WKH�³TXHVWLRQ�LV�

ZKHWKHU�µD�GHIHQGDQW¶V�FRQGXFW�KDV�PDGH�WKH�RUJDQL]DWLRQ¶V�DFWLYLWLHV�PRUH�GLIILFXOW¶´��TXRWLQJ�

1DW¶O�7UHDV��(PSV��8QLRQ�Y��8QLWHG�6WDWHV������)��G������ ���� �'�&��&LU��������� 3XW�DQRWKHU�

ZD\��DQ�RUJDQL]DWLRQ�PXVW�SRLQW�WR�VRPH�³µLQKLELWLRQ�RI�>WKH�RUJDQL]DWLRQ¶V@�GDLO\�RSHUDWLRQV¶�LQ�

RUGHU�WR�HVWDEOLVK�LQMXU\�LQ�IDFW�´��)RRG�	�:DWHU�:DWFK��,QF� Y��9LOVDFN������)��G����� ��� �'�&��

&LU�������� &RQVHTXHQWO\��DQ�RUJDQL]DWLRQ�PD\�QRW�UHVW�RQ�³D�µVHOI�LQIOLFWHG¶�EXGJHWDU\�FKRLFH´�

WR�PDLQWDLQ�VWDQGLQJ���$63&$������)��G�DW�����TXRWLQJ�(TXDO�5LJKWV�&WU�������)��G�DW�����������

3ODLQWLIIV¶�YDULRXV�DOOHJDWLRQV�RI�KDUP�DOO�IDOO�VKRUW�RI WKHVH VWDQGDUGV�
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$� 3ODLQWLIIV�FDQQRW�UHO\�RQ�WKHLU�SDVW�ZRUN�RQ�IDLU�KRXVLQJ�LVVXHV�LQ�D�VXLW�
VHHNLQJ�SURVSHFWLYH�HTXLWDEOH�UHOLHI�

$V�DQ�LQLWLDO�PDWWHU� 3ODLQWLIIV�PD\�QRW�UHO\�RQ�DOOHJDWLRQV�RI�SDVW�KDUP�WR�VXVWDLQ�WKLV�

&RXUW¶V�MXULVGLFWLRQ�LQ�D�VXLW�IRU�SURVSHFWLYH�UHOLHI���,Q�VHWWLQJ�RXW WKH�DOOHJHG�KDUPV�WR�3ODLQWLIIV��

WKH�$PHQGHG�&RPSODLQW�GHVFULEHV DW�OHQJWK�WKHLU�SDVW�ZRUN�RQ�IDLU�KRXVLQJ�LVVXHV� 6HH��H�J���

$P��&RPSO� �� ��������������� %XW�3ODLQWLIIV¶�SDVW�FRQGXFW�LV�EHVLGH�WKH�SRLQW�LQ�D�VXLW�VHHNLQJ�

SURVSHFWLYH�UHOLHI���³:KHUH�DV�KHUH�SODLQWLIIV�VHHN�µIRUZDUG�ORRNLQJ�LQMXQFWLYH�� � ��UHOLHI��SDVW�

LQMXULHV�DORQH�DUH�LQVXIILFLHQW�WR�HVWDEOLVK�VWDQGLQJ�¶´��,Q�UH�1DY\�&KDSODLQF\������)��G�������

������'�&��&LU���������TXRWLQJ�1%�H[�UHO��3HDFRFN�Y��'LVWULFW�RI�&ROXPELD������)��G��������

�'�&��&LU����������VHH�DOVR��H�J���&LW\�RI�/RV�$QJHOHV�Y��/\RQV������8�6������������������2¶6KHD�

Y��/LWWOHWRQ������8�6��������������������5DWKHU��³ZKHUH�WKH�SODLQWLIIV�VHHN�GHFODUDWRU\�DQG�

LQMXQFWLYH�UHOLHI�´�WKH\�PXVW�VKRZ�WKDW�WKH\�DUH�³VXIIHULQJ�DQ�RQJRLQJ�LQMXU\�RU�IDFH>@�DQ�

LPPHGLDWH�WKUHDW�RI�LQMXU\�´��'HDUWK�Y��+ROGHU������)��G��������� �'�&��&LU���������VHH�DOVR��

H�J���1DW¶O�$VV¶Q�RI�+RPH�%XLOGHUV�Y��(3$������)��G���������'�&��&LU����������7KXV��3ODLQWLIIV¶

LQYROYHPHQW�LQ�SDVW�UXOHPDNLQJ��SDVW�SDUWLFLSDWLRQ�LQ�WKH�$,�DQG�$)+�SURFHVV��DQG�SDVW�

H[SHQGLWXUHV RI�UHVRXUFHV�WKDW�GR�QRW�VXSSRUW�D�FODLP�RI�RQJRLQJ�RU�LPPLQHQW�LQMXU\ DUH�

LUUHOHYDQW�WR�WKH�MXULVGLFWLRQDO�TXHVWLRQ�EHIRUH�WKH�&RXUW�

%� 3ODLQWLIIV¶�H[SHQGLWXUHV�RQ�IDLU�KRXVLQJ�DGYRFDF\�DUH�QRW�D�FRJQL]DEOH�KDUP�

3ODLQWLIIV�VLPLODUO\�IDLO�WR�SODXVLEO\�DOOHJH�D�FXUUHQW�RU�IXWXUH�LQMXU\�LQ�IDFW�WKDW�FRXOG�JLYH�

ULVH�WR�$UWLFOH�,,,�VWDQGLQJ���+8'¶V�GHFLVLRQ�WR�ZLWKGUDZ�/*�����LV�D�TXHVWLRQ�RI�KRZ�EHVW�WR�

DGPLQLVWHU�LWV�JUDQW�SURJUDPV�LQ�OLQH�ZLWK�+8'¶V�REOLJDWLRQV�XQGHU�WKH�)DLU�+RXVLQJ�$FW��EXW�

3ODLQWLIIV�DUH�QRW�SDUW\�WR�+8'¶V�JUDQW�SURJUDPV���3ODLQWLIIV�DUH�QRW�+8'�JUDQW�UHFLSLHQWV��QRU�

DUH�3ODLQWLIIV�UHTXLUHG�WR�SUHSDUH�DQ�$)+�RU�XVH�/*�������,QVWHDG��3ODLQWLIIV�VHHN�WR FDVW WKHLU

GLVVDWLVIDFWLRQ�ZLWK�+8'¶V�DGPLQLVWUDWLRQ�RI�LWV�JUDQW�SURJUDPV�IRU�WKLUG�SDUWLHV�DV�DQ�LVVXH�RI�
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3ODLQWLIIV¶ RZQ�H[SHQGLWXUHV�RQ�SURPRWLQJ�IDLU�KRXVLQJ� 3ODLQWLIIV�DOOHJH��IRU�H[DPSOH��WKDW�

1)+$�LV�LQMXUHG�E\�WKH $,�SURFHVV�EHFDXVH�WKH�$)+�SURFHVV�PDNHV�1)+$¶V�HIIRUWV ³PRUH�

HIILFLHQW�DQG�HIIHFWLYH´�E\�SURYLGLQJ�RSSRUWXQLWLHV�WR�OREE\�ORFDO�JRYHUQPHQWV���$P��&RPSO��

� ���� 7H[DV�3ODLQWLIIV�VLPLODUO\�DOOHJH�WKDW�DEVHQW�WKH�$)+�SURFHVV��WKH\�ZLOO�H[SHQG�UHVRXUFHV�

WR�³UHFUHDWH�D�FOLPDWH�DQG�SURFHVV´�LQ�ZKLFK�FRPPXQLWLHV�FDQ�SUHVHQW�WKHLU�FRQFHUQV�WR�ORFDO�

JRYHUQPHQWV�DQG�WR�GLUHFWO\�OREE\�ORFDO�JRYHUQPHQWV�WKURXJK�ZULWLQJ�OHWWHUV�DERXW�WKH�REOLJDWLRQ

WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ���,G� �� ���������

%XW�WKHVH�H[SHQGLWXUHV DUH�QRW�FRJQL]DEOH LQMXULHV� 3ODLQWLIIV�DUH�DGYRFDF\�RUJDQL]DWLRQV�

WKDW�SXUVXH�WKHVH�DFWLYLWLHV�UHJDUGOHVV��DQG�WKH\ KDYH�SRLQWHG�WR QR�³µRSHUDWLRQDO�FRVWV�EH\RQG�

WKRVH�QRUPDOO\�H[SHQGHG¶�WR�FDUU\�RXW�>WKHLU@ DGYRFDF\�PLVVLRQ�´��1DW¶O�$VV¶Q�RI�+RPH�%XLOGHUV�

Y��(3$������)��G��������'�&��&LU������� �TXRWLQJ�178�����)��G�DW���������,W�LV�ZHOO�HVWDEOLVKHG�

WKDW�³D�SODLQWLII�µFDQQRW�FRQYHUW�LWV�RUGLQDU\�SURJUDP�FRVWV�LQWR�DQ�LQMXU\�LQ�IDFW�¶�XQOHVV�WKH�

JRYHUQPHQW¶V�DFWLRQV�KDYH�UHTXLUHG�WKH�RUJDQL]DWLRQ�WR�H[SHQG�UHVRXUFHV�WR�SXUVXH�LWV�PLVVLRQ�´��

&KHVDSHDNH�&OLPDWH�$FWLRQ�1HWZRUN�Y��([��,P� %DQN�RI�WKH�8�6������)� 6XSS���G���������

�'�'�&�������� 3ODLQWLIIV�VHW�IRUWK�QR�IDFWV WR�HVWDEOLVK�WKDW�ZLWKGUDZDO�RI�/*���� KDV�³IRUFHG�

>WKHP@�WR�H[SHQG�UHVRXUFHV�LQ�D�PDQQHU�WKDW�NHHSV�>WKHP@�IURP�SXUVXLQJ�>WKHLU@ WUXH�SXUSRVH´ RI

DGYRFDWLQJ�IRU�IDLU�KRXVLQJ���178�����)��G�DW������ 3ODLQWLIIV�DOOHJH�WKDW�WKH\�SXUVXH�WKH�VDPH�

JRDO�WKDW�+8'�SXUVXHV�LQ�DGPLQLVWHULQJ�LWV�EORFN�JUDQW�SURJUDPV²SURPRWLQJ�IDLU�KRXVLQJ²EXW�

WKDW�DOOHJDWLRQ GRHV�QRW�FRQYHUW�DQ\�H[SHQGLWXUHV�3ODLQWLIIV�PLJKW�PDNH�LQ�VHUYLFH�RI�WKDW�PLVVLRQ�

LQWR DQ�³LQMXU\´�IRU�SXUSRVHV�RI�VWDQGLQJ��UHJDUGOHVV�ZKHWKHU�3ODLQWLIIV�YLHZ�WKHLU�EXGJHWDU\�

FKRLFHV�DV�³FRXQWHU>LQJ@�WKH�HIIHFWV RI�+8'¶V�VXVSHQVLRQ�RI�WKH�$)+�VXEPLVVLRQ�UHTXLUHPHQW�´��

$P��&RPSO��� ������([SHQGLQJ�UHVRXUFHV�RQ�WKH�VDPH�JRDOV�DV�+8'�LV�QRW�DQ�LQMXU\�
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,I�3ODLQWLIIV¶�DOOHJHG�H[SHQGLWXUHV�RQ�DGYRFDWLQJ�IRU�ORFDO�JRYHUQPHQWV�WR�DIILUPDWLYHO\�

IXUWKHU�IDLU�KRXVLQJ�ZHUH�HQRXJK�WR�FUHDWH�VWDQGLQJ��DGYRFDF\�RUJDQL]DWLRQV�OLNH�3ODLQWLIIV�FRXOG�

DOZD\V�FKRRVH�WR�H[SHQG�UHVRXUFHV�³FRXQWHUDFWLQJ´�SROLF\�FKRLFHV�WKH\�GLVDJUHH�ZLWK DQG�

WKHUHE\�FUHDWH�DQ�HQWLWOHPHQW�WR�VXH� 6HH��H�J���$P��&RPSO���������³:KHQ�+8'�KDV�EHHQ�

XQZLOOLQJ�WR�HIIHFWLYHO\�HQIRUFH�WKH�$))+�UHTXLUHPHQW��1)+$�KDV�KDG�WR�H[SHQG�UHVRXUFHV�LQ�LWV�

VWHDG�´�� $Q RUJDQL]DWLRQ¶V�QRUPDO�EXGJHWDU\�H[SHQGLWXUHV�RQ�WKHLU�SUHIHUUHG�SROLF\ RXWFRPHV

ZRXOG�WUDQVIRUP�LQWR�³KDUP´ IURP�DQ\ JRYHUQPHQW GHFLVLRQ WR�LPSOHPHQW�D SROLF\�LQ�D�ZD\�QRW�

WR�WKH�RUJDQL]DWLRQ¶V�OLNLQJ� 6XFK�D�UXOH�ZRXOG�UHQGHU HYHU\�JRYHUQPHQW�HQIRUFHPHQW�GHFLVLRQ

DPHQDEOH�WR�VXLW E\�RUJDQL]DWLRQDO SODLQWLIIV�DQG�FUHDWH FDUWH�EODQFKH IRU�QRQSURILWV�WR�

VXSHULQWHQG�JRYHUQPHQW�SROLF\�GHFLVLRQV���)RU�WKDW�UHDVRQ� FRXUWV�KDYH�IRXQG�WKDW�RUJDQL]DWLRQV�

ODFN�VWDQGLQJ�WR�VXH ZKHQ�³WKH�RQO\�µVHUYLFH¶�LPSDLUHG�LV�SXUH�LVVXH�DGYRFDF\�´��&WU��IRU�/DZ�	�

(GXF��Y��'HS¶W�RI�(GXF�������)��G����������������'�&��&LU�������� ,QGHHG��WKH�&RXUW�RI�$SSHDOV�

³KDV�QRW�IRXQG�VWDQGLQJ�ZKHQ�WKH�RQO\�µLQMXU\¶�DULVHV�IURP�WKH�HIIHFW�RI�WKH�UHJXODWLRQV�RQ�WKH�

RUJDQL]DWLRQV¶ OREE\LQJ�DFWLYLWLHV�´ ,G� (YHQ�ZKHUH�3ODLQWLIIV�FKRRVH�WR�IRUJR DGYRFDF\ RQ�

GLIIHUHQW�LVVXHV²VXFK�DV�KXUULFDQH�UHODWHG�LVVXHV��KHLU�SURSHUW\��RU�]RQLQJ�FRGHV�LQ�$XVWLQ��$P��

&RPSO���� ������²³WKLV�SDUWLFXODU�KDUP�LV�VHOI�LQIOLFWHG��LW�UHVXOWV�QRW�IURP�DQ\�DFWLRQV�WDNHQ�E\�

>WKH�GHIHQGDQW@��EXW�UDWKHU�IURP�WKH�>SODLQWLII¶V@�RZQ�EXGJHWDU\�FKRLFHV�´��(3,& Y��8�6��'HS¶W�RI�

(GXF������)��6XSS���G��������'�'�&��������

7KH�FDVHV�DUH�FOHDU��3ODLQWLIIV�PXVW�³DOOHJH�WKDW�WKH�GHIHQGDQW¶V�FRQGXFW�µSHUFHSWLEO\�

LPSDLUHG¶�WKH�RUJDQL]DWLRQ¶V�DELOLW\�WR�SURYLGH�VHUYLFHV�´�7XUORFN�,UULJDWLRQ�'LVW�������)��G�DW����

�TXRWLQJ�(TXDO�5LJKWV�&WU�������)��G�DW��������DQG�WKH�³TXHVWLRQ�LV�ZKHWKHU�µD�GHIHQGDQW¶V�

FRQGXFW�KDV�PDGH�WKH�RUJDQL]DWLRQ¶V�DFWLYLWLHV�PRUH�GLIILFXOW�¶´�/HDJXH�RI�:RPHQ�9RWHUV�RI�8�6���

����)��G�DW����TXRWLQJ�17(8������)��G�DW������� $Q DJHQF\¶V�GHFLVLRQ�DERXW�KRZ�WR�DGPLQLVWHU�



��

LWV�JUDQW�UHTXLUHPHQWV�IRU�WKLUG�SDUWLHV�LV�QRW�GH�IDFWR DQ�LPSDLUPHQW�RI�3ODLQWLIIV¶�DELOLW\�WR�

SURYLGH�VHUYLFHV VLPSO\�EHFDXVH�3ODLQWLIIV FKRRVH�WR�H[SHQG�WKHLU�RZQ�UHVRXUFHV�LQ�D�ZD\�WKDW�

UHIOHFWV�WKH�FXUUHQW�JUDQW�UHTXLUHPHQWV���+8'¶V�GHFLVLRQ�PXVW�DFWXDOO\�LPSHGH�D�VSHFLILF�DFWLYLW\��

DQG�3ODLQWLIIV�KDYH�QRW�PHW�WKHLU�EXUGHQ�WR�DOOHJH�D�SODXVLEOH LPSHGLPHQW�WR�WKHLU�VHUYLFHV���7KLV�

LV�QRW�D�FDVH�ZKHUH�+8'�LV�UHTXLULQJ�3ODLQWLIIV�WR�WDNH�EXUGHQVRPH�VWHSV�RU�LQFXU�FRVWV�LQ�RUGHU�

WR�OREE\�IRU�IDLU�KRXVLQJ�RXWFRPHV��+8'�KDV�UHTXLUHG�QRWKLQJ�RI�3ODLQWLIIV�ZKDWVRHYHU���

3ODLQWLIIV�DUH�PDNLQJ�WKHLU�RZQ�FKRLFHV�DERXW�KRZ�WR�H[SHQG�WKHLU�RZQ�IXQGV�RQ�DGYRFDF\�

7KH�FORVHVW 3ODLQWLIIV�FRPH�WR�DOOHJLQJ�D�VSHFLILF�LPSHGLPHQW�WR�WKHLU�DGYRFDF\�HIIRUWV�LV�

WKH FRQWHQWLRQ�WKDW�WKH�$)+�SURFHVV�DQG�LWV�FRPPXQLW\�SDUWLFLSDWLRQ�UHTXLUHPHQWV PDNH�LW�HDVLHU�

IRU�3ODLQWLIIV�WR�OREE\�ORFDO�JRYHUQPHQWV� 6HH��H�J���$P��&RPSO��� �����DOOHJLQJ�WKDW�7H[DV�

3ODLQWLIIV�³KDYH�ORVW�WKH�EHQHILW�RI�WKH�$))+�5XOH¶V�UHTXLUHPHQWV��SXUVXDQW�WR�ZKLFK�

PXQLFLSDOLWLHV�PXVW�FRQVXOW�ZLWK�WKHP�DW�UHJXODU�LQWHUYDOV��PXVW�UHYLHZ�DQG�HQJDJH�ZLWK�WKHLU�

FRPPHQWV�DQG�FRQFHUQV��PXVW�UHDFK�RXW�WR�FRPPXQLW\�PHPEHUV��DQG�PRUH´����<HW 3ODLQWLIIV�

HQJDJH LQ�WKLV�NLQG�RI�OREE\LQJ RI�ORFDO�JRYHUQPHQWV�UHJDUGOHVV�RI�WKH�FRQWRXUV�RI�+8'¶V�$))+�

UHTXLUHPHQWV�IRU�JUDQW�UHFLSLHQWV���6HH��H�J���LG��� ���� 7KHUH�FDQ�EH�QR�FRJQL]DEOH�KDUP�IURP�

H[SHQGLWXUHV�RQ�OREE\LQJ�ORFDO�JRYHUQPHQWV�WR�SXUVXH�IDLU�KRXVLQJ�JRDOV�LI�3ODLQWLIIV�HQJDJH�LQ�

WKHVH�DFWLYLWLHV�UHJDUGOHVV� )XUWKHU��FLWL]HQ�SDUWLFLSDWLRQ�LV�D�UHTXLUHPHQW�IRU�ORFDO�JRYHUQPHQWV¶�

&RQVROLGDWHG�3ODQV�PRUH�JHQHUDOO\��LQGHSHQGHQW�RI�WKH�$)+��VHH��H�J������&�)�5��� ��������VR�

JUDQWHHV DOUHDG\ DUH�UHTXLUHG�WR�SURYLGH�RSSRUWXQLWLHV�IRU�3ODLQWLIIV�WR�VXEPLW�IHHGEDFN���,Q�RWKHU�

ZRUGV��LI�3ODLQWLIIV¶�FODLP�RI�VWDQGLQJ�LV�URRWHG�LQ�D SXUSRUWHG�GHQLDO�RI�D�JRYHUQPHQW�

LQFHQWLYL]HG�RSSRUWXQLW\�IRU�ORFDO�FRPPXQLWLHV�WR�SDUWLFLSDWH��WKDW�DVVHUWLRQ�LV�EHOLHG E\�H[LVWLQJ�

DQG�LQGHSHQGHQW�+8'�UHTXLUHPHQWV�IRU�JUDQWHHV���7KH�$))+�5XOH¶V�VHSDUDWH�FRPPXQLW\�

SDUWLFLSDWLRQ�UHTXLUHPHQWV�HQVXUH�WKDW�ORFDO�FRPPXQLWLHV�SDUWLFLSDWH�LQ�WKH�GHYHORSPHQW�RI�WKH�



��

$)+�ZKHQ�WKH�$)+�VXEPLVVLRQ�UHTXLUHPHQW�LV�LQ�SODFH��JUDQWHHV�DUH�UHTXLUHG�WR�HQJDJH�WKH�

SXEOLF�UHJDUGOHVV� 6HH��H�J���LG� � �������H���KHDULQJ�UHTXLUHPHQWV��

)XUWKHU��WR�WKH�H[WHQW�3ODLQWLIIV�UHVW�WKHLU�VWDQGLQJ�RQ�DOOHJDWLRQV�WKDW�ORFDO�JRYHUQPHQWV�

ZLOO�QRW�SURYLGH�RSSRUWXQLWLHV�IRU�SXEOLF�LQSXW�DEVHQW�WKH�$)+�VXEPLVVLRQ�UHTXLUHPHQW��3ODLQWLIIV�

FDQQRW�UHVW�RQ�SURFHGXUDO�GHSULYDWLRQV�DEVHQW�D�FRQFUHWH�DQG�DFWXDO�LQMXU\�� $V�WKH 6XSUHPH�

&RXUW�UHFHQWO\ H[SODLQHG� D SODLQWLII�FDQQRW�³DOOHJH�D�EDUH�SURFHGXUDO�YLRODWLRQ��GLYRUFHG�IURP�

DQ\�FRQFUHWH�KDUP��DQG�VDWLVI\�WKH�LQMXU\�LQ�IDFW�UHTXLUHPHQW�RI�$UWLFOH�,,,�´�HYHQ�ZKHUH�WKH�

SURFHGXUDO�YLRODWLRQ�LV�SDUWLFXODUL]HG�WR�WKH�SODLQWLII�� 6SRNHR��,QF�������6��&W��DW ������VHH�DOVR��

H�J�� 6XPPHUV�Y��(DUWK�,VODQG�,QVW�������8�6�������������������³>'@HSULYDWLRQ�RI�D�SURFHGXUDO�

ULJKW�ZLWKRXW�VRPH�FRQFUHWH�LQWHUHVW�WKDW�LV�DIIHFWHG�E\�WKH�GHSULYDWLRQ²D�SURFHGXUDO�ULJKW�LQ�

YDFXR²LV�LQVXIILFLHQW�WR�FUHDWH�$UWLFOH�,,,�VWDQGLQJ�´���/XMDQ������8�6��DW������+DQFRFN�Y��8UEDQ�

2XWILWWHUV��,QF�������)��G�����������'�&��&LU�������� 3ODLQWLIIV�FDQQRW�FKDOOHQJH�WKH�VSHFXODWLYH�

GHSULYDWLRQ�RI�DQ�RSSRUWXQLW\�WR�SUHVHQW�WKHLU�FRQFHUQV�WR�ORFDO�JRYHUQPHQW�DEVHQW�³D�SURFHGXUDO�

ULJKW�WR�SURWHFW�>WKHLU@ FRQFUHWH�LQWHUHVWV�´ /XMDQ������8�6��DW�����Q����DQG�3ODLQWLIIV�KDYH�SRLQWHG�

WR�QR�FRQFUHWH�LQWHUHVW EH\RQG�WKHLU�RZQ�VHOI�LPSRVHG�EXGJHWDU\�FKRLFHV URRWHG�LQ�WKHLU�EHOLHIV�

DERXW�DFWLRQV�WKDW�WKLUG�SDUWLHV²ORFDO�JRYHUQPHQWV²ZLOO�WDNH� ,I�WKH�$))+�5XOH¶V�FRPPXQLW\�

SDUWLFLSDWLRQ�UHTXLUHPHQW�IRU�JUDQWHHV�FUHDWHV�DQ\�SURFHGXUDO�ULJKW�WR�SURWHFW�D�FRQFUHWH�LQWHUHVW��

LW�LV�WKH�LQWHUHVWV�RI�WKH�PHPEHUV�RI�ORFDO�FRPPXQLWLHV²QRW�3ODLQWLIIV¶�EXGJHWV�

,Q�WKLV�ZD\��3ODLQWLIIV�DUH�VLWXDWHG�GLIIHUHQWO\�IURP�RUJDQL]DWLRQDO�SODLQWLIIV�WKDW�KDYH�

HVWDEOLVKHG�VWDQGLQJ�WR�FKDOOHQJH +8'�SROLFLHV LQ�WKLV�GLVWULFW� ,Q�2SHQ�&RPPXQLWLHV�$OOLDQFH�Y��

&DUVRQ������)��6XSS���G������'�'�&���������IRU�H[DPSOH��WKH�RUJDQL]DWLRQDO�SODLQWLII�ZRUNHG�³WR�

DVVLVW�>KRXVLQJ@�YRXFKHU�KROGHUV�>WR@�JDLQ�DFFHVV�WR�JUHDWHU�RSSRUWXQLW\´�DQG�FKDOOHQJHG�WKH�GHOD\�

RI�D +8'�UXOH�DGGUHVVLQJ�KRZ�D�YRXFKHU¶V�YDOXH�LV�FDOFXODWHG���,G� DW���������������7KH�&RXUW�
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FRQFOXGHG�WKDW�WKH�GHOD\�RI�WKH�+8'�UXOH�LPSHGHG�WKH�RUJDQL]DWLRQ¶V�DELOLW\�WR�SURYLGH�WKDW�

GLUHFW�VHUYLFH WR�YRXFKHU�KROGHUV²DVVLVWDQFH�LQ�JDLQLQJ�DFFHVV�WR�KRXVLQJ²DV�WKH�RUJDQL]DWLRQ�

FRXOG�QRW�DV�VXFFHVVIXOO\�HQJDJH�GHYHORSHUV WR�DFTXLUH�DQG�FRQVWUXFW�DIIRUGDEOH�KRXVLQJ�JLYHQ�

WKDW�WKH�DQWLFLSDWHG�LQFRPH�IURP�YRXFKHU�KROGHUV�XQGHU�WKH�H[LVWLQJ�FDOFXODWLRQ�ZRXOG�QRW�

VXSSRUW�ILQDQFLQJ�IRU�WKDW�NLQG�RI�GHYHORSPHQW���,G� DW�������,Q�OLJKW�RI�WKLV�GHOD\�LQ�WKH�

LPSOHPHQWDWLRQ�RI�D�VXEVWDQWLYH UHJXODWLRQ��WKH�RUJDQL]DWLRQ�ZDV�UHTXLUHG�WR�H[SHQG�DGGLWLRQDO�

UHVRXUFHV�RQ�SURYLGLQJ�WKLV�VHUYLFH�WR�YRXFKHU�KROGHUV���6HH�LG� +HUH��LQ�FRQWUDVW��WKHUH�KDV�EHHQ�

QR�FKDQJH�LQ�WKH�VXEVWDQWLYH�UHTXLUHPHQW�IRU�ORFDO�JRYHUQPHQWV²WR�DIILUPDWLYHO\�IXUWKHU�IDLU�

KRXVLQJ²RQO\�LQ�SURFHGXUDO UHTXLUHPHQWV�WR�UHFHLYH�JUDQWV��DQG�3ODLQWLIIV�GR�QRW�SODXVLEO\�

DOOHJH�WKDW�WKHLU�DELOLW\�WR�SURYLGH�DQ\�GLUHFW�VHUYLFHV�KDYH�EHHQ�LPSHGHG�E\�WKH�UHTXLUHPHQW�RI�

DQ�$, UDWKHU�WKDQ�DQ�$)+���3ODLQWLIIV�DOOHJH�RQO\�WKDW�WKH\ ODFN�WKH�EHQHILW�RI�D�SURFHGXUDO�

SDUWLFLSDWLRQ�UHTXLUHPHQW��ZKLFK�LV�QRW�D�SODXVLEOH�LQMXU\�JLYHQ�WKDW�+8'�JUDQWHHV�DUH�VWLOO�

UHTXLUHG�WR�DOORZ�IRU�SXEOLF�SDUWLFLSDWLRQ�DQG�3ODLQWLIIV PDNH�H[SHQGLWXUHV�RQ OREE\LQJ WKHVH�

JRYHUQPHQWV�UHJDUGOHVV RI�WKH�SDUWLFLSDWLRQ�UHTXLUHPHQWV�LQ�HIIHFW�

,Q�DQ\�HYHQW��WKHVH�DOOHJDWLRQV�DOO�UHVW�RQ�VSHFXODWLRQ�DERXW�ZKDW�DFWLRQV�WKLUG�SDUW\�ORFDO�

JRYHUQPHQWV�PLJKW�WDNH�DEVHQW�DQ�$)+�VXEPLVVLRQ�UHTXLUHPHQW��DV�ORFDO�JRYHUQPHQWV�DUH�IUHH�WR�

DFWLYHO\�HQJDJH�WKHLU�FRPPXQLWLHV�UHJDUGOHVV�RI�+8'¶V�JUDQW�UHTXLUHPHQWV���7KXV��DQ\�VXFK�

LQMXU\�LV�EDVHG�RQ�D�FKDLQ�RI�K\SRWKHWLFDOV�QRW�SURSHUO\�WUDFHG�WR�+8'��DV�GLVFXVVHG�IXUWKHU�LQIUD��

DQG�WKH�&RXUW ³PD\�UHMHFW DV�RYHUO\�VSHFXODWLYH�WKRVH�OLQNV�ZKLFK�DUH�SUHGLFWLRQV�RI�IXWXUH�HYHQWV�

�HVSHFLDOO\�IXWXUH DFWLRQV�WR�EH�WDNHQ�E\�WKLUG�SDUWLHV��´� $USDLR�Y��2EDPD������)��G���������'�&��

&LU������� �TXRWLQJ�8QLWHG�7UDQVS��8QLRQ�Y��,&&������)��G��������������'�&��&LU����������
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&� 3ODLQWLIIV¶ H[SHQGLWXUHV�RQ�HGXFDWLRQ�DQG�FRXQVHOLQJ�DUH�QRW�FRJQL]DEOH�
KDUP�

%H\RQG�3ODLQWLIIV¶�JHQHUDO�DGYRFDF\�FRVWV��3ODLQWLIIV�FLWH�WR�H[SHQVHV�LQFXUUHG�LQ�RXWUHDFK�

DQG�SXEOLF�HGXFDWLRQ DERXW�WKH�DSSOLFDEOH�$))+�SROLFLHV�LQ�SODFH��SDUWLFXODUO\�VXUURXQGLQJ�WKH�

$))+�5XOH� (�J���$P��&RPSO���������DOOHJLQJ�WKDW�1)+$�KDV�³GLYHUW>HG@�UHVRXUFHV�WR�HGXFDWLQJ�

DQG�FRXQVHOLQJ�LWV�PHPEHUV��FLYLO�ULJKWV�RUJDQL]DWLRQV��DQG�DIIRUGDEOH�KRXVLQJ�VWDNHKROGHUV�

DERXW�+8'¶V�DFWLRQV´���VHH�DOVR�LG���� ��������������������� %XW�WKH�&RXUW�RI�$SSHDOV KDV�PDGH�

FOHDU�WKDW�³DQ�RUJDQL]DWLRQ�GRHV�QRW�VXIIHU�DQ�LQMXU\�LQ�IDFW�ZKHUH�LW�µH[SHQG>V@�UHVRXUFHV�WR�

HGXFDWH�LWV�PHPEHUV�DQG�RWKHUV¶�XQOHVV�GRLQJ�VR�VXEMHFWV�WKH�RUJDQL]DWLRQ�WR�µRSHUDWLRQDO�FRVWV�

EH\RQG�WKRVH�QRUPDOO\�H[SHQGHG�¶´��)RRG�	�:DWHU�:DWFK��,QF�������)��G�DW�������3ODLQWLIIV�GR�

QRW�DOOHJH��IRU�H[DPSOH��WKDW�'HIHQGDQWV�KDYH�LPSHGHG�3ODLQWLIIV¶�HIIRUWV�WR�HQJDJH�LQ�SXEOLF�

HGXFDWLRQ��FDXVLQJ�WKH�RUJDQL]DWLRQ�WR�LQFXU�DGGLWLRQDO�HGXFDWLRQDO�FRVWV���&I� 3(7$�Y��86'$��

����)��G�������������'�&��&LU����������5DWKHU��3ODLQWLIIV�DVVHUW WKDW�WKH\�PXVW�HGXFDWH�WKH�SXEOLF�

DERXW 'HIHQGDQWV¶�DFWLRQ��EXW�WKDW�FRXUVH�RI�FRQGXFW�LV�D�QRUPDO�H[SHQVH�IRU�DQ�RUJDQL]DWLRQ�WKDW�

XQGHUWDNHV�WR�HGXFDWH�WKH�SXEOLF�DERXW�WKH�FXUUHQW�UHJXODWRU\�HQYLURQPHQW� 7KHVH�FRVWV�DUH

³H[SHQGHG�E\�FKRLFH�EHFDXVH�VXFK�DFWLYLWLHV�DUH�DW�WKH�FRUH�RI�>3ODLQWLIIV¶@�PLVVLRQ>V@�´�DQG�WKH�

³GLYHUVLRQ RI�>3ODLQWLIIV¶@�UHVRXUFHV�WR�HGXFDWH�WKH�SXEOLF�DERXW�>WKH�/*���� ZLWKGUDZDO@�LV�QRW D

VXIILFLHQW�LQMXU\�LQ�IDFW�´��(3,&�����)��6XSS���G�DW������$ FRQVFLHQWLRXV�DGYRFDF\�RUJDQL]DWLRQ�

ZLOO�RI�FRXUVH�WDNH�VWHSV�OLNH�GHYHORSLQJ�D�³VLGH�E\�VLGH�DQDO\VLV´�RI�GLIIHUHQW�SROLFLHV��PHUHO\�

PDUNLQJ�D�FKDQJH�LQ�SROLF\�LV�XQWHQDEOH�DV�D�VRXUFH�RI�VXSSRVHG�LQMXU\���6HH��H�J���$P��&RPSO��

� ������$Q�RUJDQL]DWLRQDO�SODLQWLII�FDQQRW FUHDWH�VWDQGLQJ�VLPSO\ E\�HGXFDWLQJ�WKH�SXEOLF�DERXW

DQ�DJHQF\�DFWLRQ�WKDW�WKH\�VHHN�WR�FKDOOHQJH�

3ODLQWLIIV�DOVR�VXJJHVW�WKDW�WKH\�DUH�UHTXLUHG�WR�FRXQVHO�PHPEHUV�DQG�FRPPXQLWLHV�DERXW�

WKHLU�OHJDO�ULJKWV YLV�j�YLV�ORFDO�JRYHUQPHQWV�SDUWLFLSDWLQJ�LQ�+8'�SURJUDPV� 6HH��H�J���$P��
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&RPSO��� ������������ )RU�WKH�VDPH�UHDVRQV�WKDW�H[SHQGLWXUHV�RQ�SXUH�LVVXH�DGYRFDF\�DQG�

HGXFDWLRQ�GR�QRW�FRQIHU�VWDQGLQJ��QRU�GRHV�FRXQVHOLQJ���3ODLQWLIIV�VHHP�WR�VXJJHVW�WKDW�DQ\ OHJDO�

GHYHORSPHQW RQ�ZKLFK�WKH\�SURYLGH�FRXQVHOLQJ�LV�LQKHUHQWO\�LQMXULRXV�WR�WKH�RUJDQL]DWLRQ� %XW�

+8'�KDV�QRW�SHUFHSWLEO\�LPSDLUHG�3ODLQWLIIV¶�HIIRUWV�DW�FRXQVHOLQJ�FOLHQWV�EHFDXVH�QRWKLQJ�DERXW�

WKH�ZLWKGUDZDO�KDV�LPSHGHG�3ODLQWLIIV�IURP�SURYLGLQJ�OHJDO�FRXQVHOLQJ� 7KDW�KROGV�WUXH�

UHJDUGOHVV�ZKHWKHU�3ODLQWLIIV�FKRRVH�WR�UHGLUHFW�VRPH�RI�WKHLU�UHVRXUFHV�IURP�FRXQVHOLQJ�RQ�RQH�

VXEMHFW�WR�DQRWKHU���178�����)��G�DW����� �³7KH�PHUH�IDFW�WKDW�DQ�RUJDQL]DWLRQ�UHGLUHFWV�VRPH�RI�

LWV�UHVRXUFHV�WR�OLWLJDWLRQ�DQG�OHJDO�FRXQVHOLQJ�LQ�UHVSRQVH�WR�DFWLRQV�RU�LQDFWLRQV�RI�DQRWKHU�SDUW\�

LV�LQVXIILFLHQW�WR�LPSDUW�VWDQGLQJ�XSRQ�WKH�RUJDQL]DWLRQ�´�� 3ODLQWLIIV�DVVHUW�DQ�HQWLWOHPHQW WR�VXH�

WKH�IHGHUDO�JRYHUQPHQW�RYHU�D GLVDJUHHPHQW�ZLWK�D�SROLF\�FKRLFH�ZKHQHYHU�WKH\�FKRRVH WR�

SURYLGH FRXQVHOLQJ�DERXW WKDW�SROLF\�FKRLFH��EXW�WKDW�YLVLRQ�RI�VWDQGLQJ�ZRXOG�DJDLQ�DOORZ�

3ODLQWLIIV�WR�VXH�IHGHUDO�DJHQFLHV�DW�ZLOO RYHU�SROLF\��FRQWUDU\�WR�WKH�SXUSRVHV�RI�VWDQGLQJ�

GRFWULQH���6HH��H�J�� &ODSSHU������6��&W��DW �����

'� 3ODLQWLIIV¶�LQWHUHVW�LQ�ORFDO�JRYHUQPHQWV¶�FRPSOLDQFH�ZLWK�WKH�ODZ�GRHV�QRW�
VXSSRUW�$UWLFOH�,,,�VWDQGLQJ�

/DVWO\��3ODLQWLIIV�DSSHDU WR�DOOHJH WKDW�WKH\�KDYH�EHHQ�LQMXUHG�EHFDXVH�WKH�VXVSHQVLRQ�RI�

$)+�REOLJDWLRQV�IRU�ORFDO�JRYHUQPHQWV�UHVXOWLQJ�IURP�WKH�ZLWKGUDZDO�RI�/*���� GHSULYHV�WKHP�

RI�LQIRUPDWLRQ�RQ�SURJUDP�SDUWLFLSDQWV¶�FRPSOLDQFH�ZLWK�WKH�ODZ� 3ODLQWLIIV�DOOHJH��IRU�H[DPSOH��

WKDW�+8'¶V�DFWLRQ�KDV�PDGH�LW�PRUH�GLIILFXOW�IRU�3ODLQWLIIV�WR�³PRQLWRU´�ORFDO�JRYHUQPHQWV¶�

FRPSOLDQFH�ZLWK�WKH�ODZ���6HH��H�J���$P��&RPSO��� ���� %XW�³>W@R�KROG�WKDW�D�SODLQWLII�FDQ�

HVWDEOLVK�LQMXU\�LQ�IDFW�PHUHO\�E\�DOOHJLQJ�WKDW�KH�KDV�EHHQ�GHSULYHG�RI�WKH�NQRZOHGJH�DV�WR�

ZKHWKHU�D�YLRODWLRQ�RI�WKH�ODZ�KDV�RFFXUUHG�ZRXOG�EH�WDQWDPRXQW�WR�UHFRJQL]LQJ�D�MXVWLFLDEOH�

LQWHUHVW�LQ�WKH�HQIRUFHPHQW�RI�WKH�ODZ�´��&RPPRQ�&DXVH�Y��)HG��(OHFWLRQ�&RPP¶Q������)��G������

�����'�&��&LU���������VHH�DOVR�-XGLFLDO�:DWFK��,QF� Y��)HG��(OHFWLRQ�&RPP¶Q������)��G����������
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�'�&��&LU���������H[SODLQLQJ�WKDW�VXFK�DQ�³µLQMXU\¶�LV�QR�PRUH�WKDQ�D�JHQHUDOL]HG�µLQWHUHVW�LQ�

HQIRUFHPHQW�RI�WKH�ODZ�¶�DQG�GRHV�QRW�VXSSRUW�VWDQGLQJ´����,QGHHG��FRXUWV�KDYH�PDGH�FOHDU�WKDW�

RUJDQL]DWLRQDO�VWDQGLQJ�³UHTXLUHV�µPRUH�WKDQ�DOOHJDWLRQV�RI�GDPDJH�WR�DQ LQWHUHVW�LQ�³VHHLQJ´�WKH�

ODZ�REH\HG�RU�D�VRFLDO�JRDO�IXUWKHUHG�¶´��178�����)��G�DW������ 3ODLQWLIIV¶�LQWHUHVW�LQ�VHHLQJ�

WKLUG�SDUW\�ORFDO�JRYHUQPHQWV�FRPSO\�ZLWK�WKHLU�LQGHSHQGHQW�VWDWXWRU\�REOLJDWLRQ�WR�DIILUPDWLYHO\�

IXUWKHU�IDLU�KRXVLQJ�FDQ�EH�QR�EDVLV IRU�D�VXLW�DJDLQVW�+8'�RYHU�LWV�DGPLQLVWUDWLRQ�RI�LWV�JUDQW�

SURJUDPV�

,,� 3ODLQWLIIV�)DLO�WR�3ODXVLEO\�$OOHJH�&DXVDWLRQ�RU�5HGUHVVDELOLW\�

(YHQ�LI�3ODLQWLIIV�KDG�HVWDEOLVKHG LQMXU\��3ODLQWLIIV KDYH�QRW�SODXVLEO\�DOOHJHG D�³IDLUO\�

WUDFHDEOH�FRQQHFWLRQ�EHWZHHQ�WKH�SODLQWLII¶V�>DOOHJHG@�LQMXU\�DQG�WKH�FRPSODLQHG�RI�FRQGXFW�RI�

WKH�GHIHQGDQW�´��6WHHO�&R��Y��&LWL]HQV�IRU�D�%HWWHU�(QY¶W������8�6�������������������3ODLQWLIIV�GR�

QRW�SODXVLEO\�DOOHJH�DQ\�GLUHFW�LQMXU\�IURP�+8'¶V�ZLWKGUDZDO�RI�/*������DJDLQ��3ODLQWLIIV�DUH�

QRW�+8'�JUDQW�UHFLSLHQWV��DQG�+8'¶V�DFWLRQ�GLUHFWO\�DIIHFWV RQO\�LWV�ORFDO�JRYHUQPHQW�JUDQWHHV���

3ODLQWLIIV�LQVWHDG�SUHVHQW�D�WKHRU\�RI�LQGLUHFW�LQMXU\��VSHFLILFDOO\ WKDW�WKH\�ZLOO�H[SHQG�UHVRXUFHV�

RQ�SXUVXLQJ WKHLU�IDLU�KRXVLQJ�JRDOV�³ZLWKRXW�+8'¶V�DVVLVWDQFH�´��$P��&RPSO��� ���� %XW�HYHQ�

WKLV�FRQFHSWLRQ�RI�LQGLUHFW�LQMXU\�UHVWV�RQ�VSHFXODWLYH�DVVXPSWLRQV�DERXW�WKH�FRQGXFW�RI�WKLUG�

SDUWLHV�WR�WKLV�OLWLJDWLRQ²WKH�ORFDO�JRYHUQPHQWV�WKDW�DUH�WKH�VXEMHFW�ERWK�RI�+8'¶V�EORFN�JUDQW�

VXEPLVVLRQ�UHTXLUHPHQWV�DQG�3ODLQWLIIV¶�HIIRUWV���,W�LV�WKH�K\SRWKHWLFDO�FRQGXFW�RI�WKHVH�WKLUG�

SDUWLHV�WKDW�ZRXOG�GHWHUPLQH�PDQ\�RI�WKH�IDFWV�UHOHYDQW�WR�3ODLQWLIIV¶�FODLPV�RI�LQMXU\���7KHVH�

ORFDO�JRYHUQPHQWV�DUH�WKH�GLUHFW�FDXVH�RI�3ODLQWLIIV¶�DOOHJHG�QHHG�WR�H[SHQG�UHVRXUFHV�RQ�

HQFRXUDJLQJ�WKHVH�ORFDO�JRYHUQPHQWV�WR�SXUVXH�IDLU�KRXVLQJ WR�3ODLQWLIIV¶�VDWLVIDFWLRQ��LI�WKHVH�

ORFDO�JRYHUQPHQWV�DOUHDG\�GLG�VR��3ODLQWLIIV�DSSDUHQWO\�ZRXOG�VSHQG�WKHLU�EXGJHWV�HOVHZKHUH�
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%XW�WR�HVWDEOLVK�VWDQGLQJ��DQ LQMXU\�LQ�IDFW PXVW�EH�SURSHUO\�DWWULEXWDEOH�WR�WKH�GHIHQGDQW��

DQG�³QRW�WKH�UHVXOW�RI�WKH�LQGHSHQGHQW�DFWLRQ�RI�VRPH�WKLUG�SDUW\�QRW�EHIRUH�WKH�FRXUW�´��$USDLR��

����)��G�DW��� �TXRWLQJ�/XMDQ������8�6��DW������ 7KLV�OLPLWDWLRQ�LV�SDUWLFXODUO\�VDOLHQW�ZKHUH��DV�

KHUH��³DQ�DJHQF\¶V�DFWLRQ�UHODWHV�WR�RQH�SDUW\�EXW�D�WKLUG�SDUW\�DOOHJHV�KDUP�´��6DYH�-REV�86$�Y��

'+6� ����)��6XSS���G�������'�'�&�������� :KHQ D�SODLQWLII�LV�³QRW�µWKH�REMHFW�RI�WKH�JRYHUQPHQW�

DFWLRQ�RU�LQDFWLRQ�>LW@�FKDOOHQJHV��VWDQGLQJ�LV�QRW�SUHFOXGHG��EXW�LW�LV�RUGLQDULO\�VXEVWDQWLDOO\�PRUH�

GLIILFXOW�WR�HVWDEOLVK�¶´��0RUJDQ�'UH[HQ��,QF��Y��&)3%������)���G��������������'�&��&LU��������

�TXRWLQJ�/XMDQ������8�6� DW ����� )RU�D�SODLQWLII�EULQJLQJ�VXFK�D�FODLP��LW�EHFRPHV ³VXEVWDQWLDOO\�

PRUH�GLIILFXOW�WR�PHHW�WKH�PLQLPXP�UHTXLUHPHQW RI�$UW��,,,��WR�HVWDEOLVK�WKDW��LQ�IDFW��WKH�DVVHUWHG�

LQMXU\�ZDV�WKH�FRQVHTXHQFH�RI�WKH�GHIHQGDQWV¶�DFWLRQV�´��:DUWK�Y��6HOGLQ������8�6�����������

���������$OWKRXJK�D�SODLQWLII�PD\�KDYH�VWDQGLQJ�³LQ�D�FDVH�WKDW�WXUQV�RQ�WKLUG�SDUW\�FRQGXFW�´�WKLV�

&LUFXLW�KDV�UHTXLUHG�³VXEVWDQWLDO�HYLGHQFH�RI�D�FDXVDO�UHODWLRQVKLS�EHWZHHQ�WKH�JRYHUQPHQW�

>DFWLRQ@�DQG�WKH�WKLUG�SDUW\�FRQGXFW��OHDYLQJ�OLWWOH�GRXEW�DV�WR�FDXVDWLRQ�´� $USDLR������)��G DW����

2Q�WKLV�IURQW��WUDFHDELOLW\�DQG�UHGUHVVDELOLW\�DUH�FORVHO\ UHODWHG���7R�HVWDEOLVK�

UHGUHVVDELOLW\��³LW�PXVW�EH�µOLNHO\�¶�DV�RSSRVHG�WR�PHUHO\�µVSHFXODWLYH�¶�WKDW�WKH�LQMXU\�ZLOO�EH�

µUHGUHVVHG�E\�D�IDYRUDEOH�GHFLVLRQ�¶´��/XMDQ������8�6��DW�������%HFDXVH�3ODLQWLIIV�DVVHUW�LQGLUHFW�

LQMXU\��WKH\ PXVW�HVWDEOLVK IDFWV�³VXIILFLHQW�WR�GHPRQVWUDWH�D VXEVWDQWLDO�OLNHOLKRRG�WKDW�WKH�WKLUG�

SDUW\�GLUHFWO\�LQMXULQJ�WKH�SODLQWLII�ZRXOG�FHDVH�GRLQJ VR�DV�D�UHVXOW�RI�WKH�UHOLHI�WKH�SODLQWLII�

>VHHNV@�´� 5HQDO�3K\VLFLDQV�$VV¶Q�Y��++6������)��G�������������'�&��&LU�������� ,I�3ODLQWLIIV

UHO\ RQ�D�³FKDLQ�RI�DOOHJDWLRQV�´�WKH�FRXUW�³PD\�UHMHFW DV�RYHUO\�VSHFXODWLYH�WKRVH�OLQNV�ZKLFK�DUH�

SUHGLFWLRQV�RI�IXWXUH�HYHQWV��HVSHFLDOO\�IXWXUH DFWLRQV�WR�EH�WDNHQ�E\�WKLUG�SDUWLHV��´� $USDLR������

)��G�DW�����TXRWLQJ�8QLWHG�7UDQVS��8QLRQ�Y��,&&������)��G��������������'�&��&LU���������



��

+HUH��3ODLQWLIIV¶ HQWLUH DFWLRQ LV�SUHPLVHG�RQ�DQ�DVVXPSWLRQ WKDW�ORFDO�JRYHUQPHQWV�ZLOO

IDLO�WR�PHHW�WKHLU�REOLJDWLRQV WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ XQOHVV�LQFHQWLYL]HG�WR�GR�VR�E\�

FRPSOHWLQJ�DQ�$)+�WR�PDLQWDLQ�HOLJLELOLW\�IRU�IHGHUDO�IXQGV� 6HH��H�J���$P��&RPSO��� ����

�DOOHJLQJ�WKDW�7H[DV�3ODLQWLIIV�ZLOO�KDYH�WR�³FRQYLQFH�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�WR�

QRQHWKHOHVV�WDNH�WKHLU�IDLU�KRXVLQJ�REOLJDWLRQV�VHULRXVO\´����3ODLQWLIIV�SRLQW�WR�ORFDO�JRYHUQPHQWV�

LQ�7H[DV²+LGDOJR�&RXQW\ DQG &RUSXV�&KULVWL��LG� �� ������²ZKHUH�3ODLQWLIIV FODLP�WKH\�

H[SHQG�UHVRXUFHV�WR�DGGUHVV�IDLU�KRXVLQJ�LVVXHV���%\�3ODLQWLIIV¶�RZQ�DFFRXQW��WKH\�FKRRVH�WR�

H[SHQG�WKHVH�UHVRXUFHV�EHFDXVH�WKH\�EHOLHYH�WKHVH ORFDO�JRYHUQPHQWV DUH�QRW DIILUPDWLYHO\�

IXUWKHULQJ�IDLU�KRXVLQJ� 6HH��H�J�� LG� �� ������ �DOOHJLQJ�WKDW�+LGDOJR�&RXQW\�KDV�³LJQRUHG�WKH�

QHHGV�RI�WKH�SHRSOH�OLYLQJ�WKHUH´�DQG�³IDLOHG�� � ��WR�JUDSSOH�ZLWK�WKH�SXEOLFO\�VWDWHG�QHHGV�RI�

FRORQLDV�UHVLGHQWV´�� 3ODLQWLIIV SUHVHQW D OLWDQ\�RI�FRPSODLQWV�DERXW�WKHVH�ORFDO�JRYHUQPHQWV��DOO�

RI�ZKLFK ³KLQJH�RQ�WKH�LQGHSHQGHQW�FKRLFHV´�RI�WKLUG�SDUWLHV�QRW�EHIRUH�WKH�&RXUW���1DW¶O�

:UHVWOLQJ�&RDFKHV�$VV¶Q�Y��'HS¶W�RI�(GXF�������)��G�����������'�&��&LU�������� 7KLV�ODZVXLW�

SUHVHQWV�D�FODVVLF�FDVH�RI�D�VXLW�DJDLQVW�WKH�JRYHUQPHQW WR�SROLFH�WKH�FRQGXFW�RI�D�WKLUG�SDUW\�

3ODLQWLIIV�FDQQRW�VDWLVI\�WKH�³PRUH�H[DFWLQJ�VFUXWLQ\´�UHTXLUHG�WR�HVWDEOLVK�WUDFHDELOLW\�

DQG�UHGUHVVDELOLW\ XQGHU�WKHVH�FLUFXPVWDQFHV���)UHHGRP�5HSXEOLFDQV��,QF� Y��)(&�����)��G�����

��� �'�&��&LU�������� 3ODLQWLIIV�FRQWHQG�WKDW�WKHLU�LQMXULHV�DUH�FDXVHG E\�WKH�ZLWKGUDZDO�RI�

/*������ %XW SURJUDP�SDUWLFLSDQWV DUH�UHTXLUHG�WR FHUWLI\�WKDW�WKH\�ZLOO�IXOILOO�WKHLU�REOLJDWLRQ�WR

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�DV�D�FRQGLWLRQ IRU�WKHLU�UHFHLSW�RI�SXEOLF�IXQGV UHJDUGOHVV

ZKHWKHU�WKH�$,�SROLF\�RU�WKH�$)+�SROLF\�DSSOLHV���6HH��H�J�� ���)HG��5HJ��DW�������� 3ODLQWLIIV�

DOOHJH�WKDW�WKH\�PXVW�UHPLQG�ORFDO�JRYHUQPHQWV�RI�³WKHLU�FRQWLQXHG�REOLJDWLRQ�WR�DIILUPDWLYHO\�

IXUWKHU�IDLU�KRXVLQJ�´�$P��&RPS��� �����EXW�QRW�RQO\�KDV�+8'�DOUHDG\�PDGH�FOHDU�WKDW�ORFDO�

JRYHUQPHQWV�PXVW�VWLOO�SHUIRUP�DQ�$,�DQG�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ��ORFDO�JRYHUQPHQWV¶
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FKRLFHV�DERXW�KRZ�WR�PHHW�WKHLU�REOLJDWLRQV�DUH�WKHLUV�DORQH� ,I�D�ORFDO�JRYHUQPHQW�GRHV�QRW�PHHW�

LWV�VWDWXWRU\�REOLJDWLRQ��LW�LV�³KDUG�WR�LPDJLQH�KRZ�DQ\�RI�WKH�GHIHQGDQWV�>EHDU@�UHVSRQVLELOLW\�IRU�

WKDW�RXWFRPH�´�&RPPRQ�&DXVH�Y��%LGHQ������)��G�������������'�&��&LU���������H[FHSW�SHUKDSV�LI

3ODLQWLIIV�DUH�LPSHUPLVVLEO\�VHHNLQJ�WR�FKDOOHQJH +8'¶V�GHFLVLRQV�RQ�KRZ�WR�HQIRUFH�IHGHUDO�ODZ�

DJDLQVW�D�WKLUG�SDUW\� 6HH��H�J���$P��&RPSO��� ����

,Q�DQ\�HYHQW��WKH�$)+�DSSURDFK�GRHV�QRW�JXDUDQWHH�RXWFRPHV�GLIIHUHQW�IURP�WKH�$,�

DSSURDFK� $OWKRXJK�+8'�DGRSWHG�WKH�5XOH�EHFDXVH�LW�EHOLHYHG WKDW�WKH�$)+�SURFHVV�ZDV�³OLNHO\�

WR�OHDG�WR�D�PRUH�HIIHFWLYH�IDLU�KRXVLQJ�SODQQLQJ�SURFHVV�´����)HG��5HJ��DW�������� WKH�$)+�

VXEPLVVLRQ�UHTXLUHPHQW�GRHV�QRW�REOLJDWH�JUDQWHHV WR�WDNH�DQ\�SDUWLFXODU�FRXUVH�RI DFWLRQ��QRU�

GRHV�+8'¶V�DFFHSWDQFH�RI�WKH�$)+�LQGLFDWH�IXOILOOPHQW RI�$))+�REOLJDWLRQV� ���&�)�5��

� ������D����� 3ODLQWLIIV¶�FRPSODLQW�LV�SUHPLVHG�RQ�WKH�QRWLRQ�WKDW�WKH�$)+�LV�LQGLVSHQVDEOH WR�

HQVXULQJ�IDLU�KRXVLQJ�RXWFRPHV�LQ�FRPPXQLWLHV�ZKHUH�ORFDO�JRYHUQPHQWV�DFFHSW�IHGHUDO�IXQGLQJ�

WKURXJK�+8'¶V�EORFN�JUDQW�SURJUDPV��EXW�WKDW�SUHPLVH�UHVWV�RQ�DVVXPSWLRQV�QRW�PDGH�E\�WKH

$))+�5XOH²WKDW�LV��WKDW�WKH�QHZ�SURFHVV�JXDUDQWHHV�GLIIHUHQW�$))+�RXWFRPHV���/RFDO�

JRYHUQPHQWV¶�FRPSOLDQFH�ZLWK�WKHLU�$))+�REOLJDWLRQV GHSHQGV ³RQ�WKH�XQIHWWHUHG�FKRLFHV�PDGH�

E\�LQGHSHQGHQW�DFWRUV QRW�EHIRUH�WKH�FRXUWV�DQG�ZKRVH�H[HUFLVH�RI�EURDG�DQG�OHJLWLPDWH�

GLVFUHWLRQ�WKH�FRXUWV�FDQQRW�SUHVXPH�HLWKHU�WR�FRQWURO�RU�WR�SUHGLFW�´ 86�(FRORJ\��,QF��Y��8�6��

'HS¶W�RI�,QWHULRU������)��G���������'�&��&LU��������

7R�ZLW��3ODLQWLIIV�PXVW�DVVXPH�����WKDW�D�FRYHUHG�+8'�SURJUDP�SDUWLFLSDQW�LV�QRW�

PHHWLQJ��RU�ZLOO�QRW�PHHW��LWV�$))+�REOLJDWLRQV������WKDW�WKLV SURJUDP SDUWLFLSDQW�LV�D�ORFDO�

JRYHUQPHQW�WKDW�ZRXOG�KDYH�FRQGXFWHG�DQ�$)+ EXW�IRU�WKH�ZLWKGUDZDO�RI�/*����������WKDW�WKLV�

SURJUDP�SDUWLFLSDQW�ZRXOG�KDYH�VXFFHVVIXOO\�FRQGXFWHG�DQ�$)+�UHJDUGOHVV�RI�GHIHFWV�ZLWK�

/*����������WKDW�FRQGXFWLQJ�DQ�$)+�LQVWHDG�RI�DQ�$,�GHILQLWLYHO\�ZRXOG�KDYH�OHG�WKH�SURJUDP�
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SDUWLFLSDQW�WR�UHDFK�GLIIHUHQW�FRQFOXVLRQV�LQ�LWV�IDLU�KRXVLQJ�SODQQLQJ�SURFHVV� ����WKDW�DQ\�VXFK�

VWHSV�WDNHQ�LQ�WKH�SODQQLQJ�SURFHVV GHILQLWLYHO\ ZRXOG�KDYH�OHG�WKH�SDUWLFLSDQW�WR�WDNH�FRQFUHWH�

DFWLRQV�VROHO\�WUDFHDEOH�WR�WKH�$)+�PHFKDQLVP������WKDW�WDNLQJ�WKHVH�VWHSV�ZRXOG�OHDG�WR IDLU�

KRXVLQJ�RXWFRPHV FOHDUO\�WUDFHDEOH�WR�WKH�$)+�SURFHVV��DQG�����WKDW�DQ\�VXFK�DFKLHYHPHQWV�LQ�

DGGUHVVLQJ�IDLU�KRXVLQJ�LVVXHV�ZRXOG�OHDYH 3ODLQWLIIV VDWLVILHG�VXFK�WKDW�WKH\�QR�ORQJHU�FKRRVH�WR�

VSHQG�UHVRXUFHV�RQ DGYRFDF\��HGXFDWLRQ��RU�FRXQVHOLQJ LQ WKDW FRPPXQLW\�

7KLV�FKDLQ�RI�HYHQWV�LV�KLJKO\�VSHFXODWLYH��DQG�³>W@KH�JUHDWHU�QXPEHU�RI�XQFHUWDLQ�OLQNV�LQ�

D�FDXVDO�FKDLQ��WKH�OHVV�OLNHO\�LW�LV�WKDW�WKH�HQWLUH�FKDLQ�ZLOO�KROG�WUXH�´ $P��)UHHGRP�/DZ�&WU� Y��

2EDPD������)��G���� �� �'�&��&LU�������� 3ODLQWLIIV¶ H[SHQGLWXUHV�DUH�URRWHG LQ�DVVXPSWLRQV�

DERXW�DFWLRQV ORFDO JRYHUQPHQWV�ZLOO�WDNH�LQ�UHVSRQVH�WR�WKH�ZLWKGUDZDO�RI�/*����� DQG�

3ODLQWLIIV�DVVXPH�WKDW�DQ�RUGHU�GLUHFWLQJ�+8'�WR�UHLQVWLWXWH�/*���� ZRXOG�OHDG�WR�GLIIHUHQW�

RXWFRPHV���3ODLQWLIIV�FDQ�RQO\�VSHFXODWH��DQG ³D�SODLQWLII¶V�VWDQGLQJ�IDLOV�ZKHUH�LW�LV�PHUHO\�

VSHFXODWLYH�WKDW�D�UHTXHVWHG�FKDQJH�LQ�JRYHUQPHQW�SROLF\�ZLOO�DOWHU�WKH�EHKDYLRU�RI�UHJXODWHG�

WKLUG�SDUWLHV�WKDW�DUH�WKH�GLUHFW�FDXVH�RI�WKH�SODLQWLII¶V�LQMXULHV�´��1DW¶O�:UHVWOLQJ�&RDFKHV�$VV¶Q��

����)��G�DW�����

&21&/86,21

)RU�WKH IRUHJRLQJ�UHDVRQV��WKH�JRYHUQPHQW�UHVSHFWIXOO\�UHTXHVWV�WKDW�WKLV�&RXUW�GLVPLVV�

3ODLQWLIIV¶�$PHQGHG�&RPSODLQW�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�

'DWH��-XO\�������� 5HVSHFWIXOO\�VXEPLWWHG�
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