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 The Supreme Court’s 2015 decision in Texas Department 
of Housing & Community Affairs v. Inclusive Communities 
Project, Inc.1  reaffirmed 40 years of lower court precedent 
which recognized disparate impact claims brought under 
the Fair Housing Act. The Court held that “recognition of 
disparate-impact claims is consistent with the FHA’s central 
purpose” to “eradicate discriminatory [housing] practices.” 
It specifically noted that “zoning laws and other housing 
restrictions that function unfairly to exclude minorities from 
certain neighborhoods without any sufficient justification . 
. . reside at the heartland of disparate-impact liability.”2  At 
the same time, the Inclusive Communities decision explained 
that “disparate-impact liability has always been properly 
limited” and “mandates the ‘removal of artificial, arbitrary, 
and unnecessary barriers,’ not the displacement of valid 
governmental policies.”3  In light of this limitation, the Court 
went on to set forth cautionary standards to guard against 
“abusive” impact claims.4   Particular emphasis was placed on 
a “robust causality requirement” which requires plaintiffs who 
bring disparate impact claims based on statistical disparities 
to (1) identify the defendant’s policy or policies causing that 
disparity, noting that “one-time decisions that may not be 
a policy at all;” and (2) produce statistical evidence at the 
pleading stage demonstrating that a defendant’s policy or 
policies cause that disparity.”5  

These cautionary standards do not appear to diverge from 
how causality has generally been treated in past disparate 
impact claims.6   However, since the Inclusive Communities 
decision, lower courts are examining causation issues much 
more closely.7   A review of fair housing cases alleging disparate 
impact claims since the decision indicates that in cases that 
the Supreme Court defined as the “heartland” cases, lower 
courts have consistently found that plaintiffs have met the 
robust causality requirement. The Court explicitly cited 
several exclusionary zoning cases as examples of a “heartland” 
case and in two recent lower court exclusionary zoning 
cases attacking zoning decisions that disproportionately bar 
minorities from certain neighborhoods, courts have held that 
the causality requirement was met.8  

Other cases in which courts have found that plaintiffs met 
the causality requirement also can be classified as “heartland” 
cases because the challenged housing restrictions, like 
exclusionary zoning decisions, exclude groups protected by 
the Fair Housing Act. One district court set forth in some detail 
how the plaintiff met the causality requirement in a challenge 
to an insurance company’s refusal to insure landlords who 
rent to tenants with Housing Choice Vouchers.9  Two other 
courts rendered similar holdings.10  

The cautionary language in Inclusive Communities “does 
not require courts to abandon common sense or necessary 
logical inferences that follow from the facts alleged.”11   

Causation in “heartland” cases is straightforward – the 
policies being challenged are easily identified,12  and are the 
direct reason that plaintiffs are excluded from housing or 
high opportunity neighborhoods. Statistical evidence in these 
cases should compare those affected by the policy with those 
unaffected by the policy to demonstrate the disparate impact 
of the policy,13  or demonstrate that those injured by the policy 
are more likely to be members of a protected class than is true 
for the population as a whole.14  

By comparison, plaintiffs have not fared as well in cases 
that do not fall into the “heartland” category. In Inclusive 
Communities the Supreme Court noted that the limitations of 
disparate impact liability are necessary to protect defendants 
against “abusive disparate impact claims,” explicitly stating 
that “governmental entities . . . must not be prevented from 
achieving legitimate objectives, such as ensuring compliance 
with health and safety codes.” 135 S. Ct. at 2524. Thus, it is 
not surprising that several courts have dismissed disparate 
impact cases attacking such codes, primarily on the basis that 
plaintiffs had not identified the offensive policy.15  

Similarly, in cases in which cities sued banks for injury to 
the City allegedly caused by discriminatory predatory lending 
practices, courts have found that plaintiffs failed to meet the 
causality requirements. In two cases decided by the Ninth 
Circuit Court of Appeals, the Court found (or assumed) 
that statistical disparities were shown, but the actions that 
plaintiffs alleged were neutral policies were either not a policy 
(the bank’s failure to monitor loans), or plaintiffs did not 
demonstrate a robust causality between the alleged policies 
(the compensation “scheme” for loan officers and a targeted 
marketing policy) and the disparity.16  

While the Inclusive Communities decision reaffirmed forty 
years of disparate impact claims under the Fair Housing 
Act, the cautionary language in the decision has resulted in 
increased scrutiny of the cause of the underlying disparate 
impact necessary for such claims. Attorneys contemplating 
pleading a disparate impact claim will need to carefully review 
these cautionary standards to determine how they affect such 
a claim.
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