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IN THR UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF CALIFORNIA

[+ TN EEE T L

9| THE COMMITTEE CONCERNING No. CQV-¥-04~5121 REC/DLE

COMMUNITY TMPROVEMENT,

)
)
10fet al., } ORDER GRANTING IN PART,
} GRANTING IN FART WITE LHAVE
11 } TO AMEND, AND DENYING IN
) FART DEFENDANTES' MOTIONS 'TO
12 Plaintiff, } DISMIES AND LIRECTING THE
) FILING OF A FIRET AMENDED
13 VB« ; COMPLAINT
14 )
CITY OF MCDESTCO, st al., )
15 ;
1é Defendant. )
)
17 )
18 On November 6, 2004, tha court heard defendants' mwotlons to
19§ dismise.
20 " Upon due consideration of the record and the arguments of

21 || the parties, the court grants thege motions in part and denies

22 || them in part as set forth herein.

g o Auguat— 182904, The Committee Converminmy Community — =1~

24 | Improvement, South United Neighbors, David Caro, Manuel Hspino,
25 | Hortencia France, Lupe Huesca, Florinda Laurenc, Ena lopez,
26 | Blanca Martinez, Griselda Martinez, Salvador Gutierxez Martinez,
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1| Jazmin Mercado, Juan Mercado, Magdalena Mexcado, Juan Perez,

2|l Gloria Pimentel, Alfonso Rivera, Darren Schaeffer, and Elvira

1l villaleboa filed a Complaint zgainst the City of Modesto, County
Q!!of Stanislaus, Stanislaus County Sheriff, sStanislaus Regional
911, and Les Waldman, Jim Ridenour, Janice Keating, Bob Dunbarx,

| Denny Jackman, Garrad Marsh, Will O’Bryant, Paul Carusoc, Teff

8
&
7 || @Grover, Tom Mayfield, Pat Paul, and Ray Eimon, gach of vwhom are
8| sued in their official capacities. The Complaint alleges in

g

pexrtinent part:

10 8, Plaintiffs reaide in ‘lalamds’ of
unincorporated County land, inhabited
11 primerily by Latincs, surrounded by the
southwestern region of the Clty of Modesto.
12, These predeominantly Latine unincorpornted
areas in which Plaintiffs live have informal
13 namee that ars well known by the residente
and by officials of the City and the County.
14 Among the predominantly Latine unincorporated
: sreag are neighborhoods known informally as
15 ‘Bret Harte,' ‘the Garden,’ ‘No Man’s Land’
“ and ‘Rebertson Romnd’ (herein referred to as
16, ‘the Latinc Unincorporated Neighborhoods').
11 cees | ,
9. Plaintiff Committee Concerning Community
18& Improvement (‘CACI‘) is a voluntary,
} community=based crganizatiocn founded with the
is goal of scguiring and improving municipal
services for Bret Harte. CCCI menbers are
20 either homeownexs or leascholders in Bret
Harte. GCCCI was formed bscause the founding
21 membera were concerned sbout hagardous
conditions and crime in their community.

22 Meambers of CCCI have met and do meet
. regularly to plan and attempt strategies for

- dwprovingmunicipai-services—in-thedr— - —or -
naighborhood, :

10, Plaintiff South United Neighbors ('SUN’)
is 2 voluntary, community-based organization
founded with the goal of acquiring and
improving municipal services for No Man’a

2
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Land. SUN menbers are alther homeowners or
ieaseholderes in No Man's Land. SUN was
formed because the founding wambers were
concerned zbout hazardous conditiond and
erime in thelxr community. Members of SUN
have met and do meet regularly to plan and

attempt strategies for improving municipal
services in their neighborhocd.

1 The individually named plaintiffs are allaged to be latinos or

lLatinas reslding in one of the described neighborhoocds. The
Complaint alleges extensive "Background Facta”.

; The First Cause of Actien is for viclation of the Faix

Housing Act, 42 U.S8.C. § 3604 {b) and alleges that defendants
vhave discriminated in the provision of gervice and facilities in
cdonnection with plaintiffe’ housing including but not limited to
an ongoing diecriminatory failure to provide adequate law
Fianforcem&nt protection and emergency services, and other basic
gervices such as lighting and esidewalks, street maintenance,
refuse removal, and drainage éo Plaintiffes based in substantial

part on the racas, ethnicity, anceétry, color or national origin

'ch the residents of the Latino Unincorporated Neighborhooda ....”

The Second Cause of Action is for denial of egual protection
in violation of 42 U.S8.C. § 1883. The defendants named therein
are the City, the City Council, the County, and the Board of
Supervisorg. The Second Cauéc of Actien alleges that defendants

“have implemented their annexdtion decisions in & mannexr that

i
24
25
26

intentionally discriminates against Plaintiffe based in
substantial part on the race, ethnicity, ancestry, celer or

national origin of the residents of the Latino Unincorporated
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Neighborhoods ....# The Second Caunse of Action further alleges
that defendante *have denied sexvices that are available to other
regidents of the City and County to Plaintiffs in a manner that
intentionally discriminates agaihst Plaintiffs based in
gubstantial part on the race, ethnicity, ancestry, <olor or
national origin of the reeidents of the Latino Unincorporated
Neighborliceds ....” '

The Third Cauee of Action ig for violation of Title VI of
| the civil Rights Act of 1964, ¢2 U.S.C. § 2000d (prohibition
against exclusion from participstion in, denial of benefits of,
and diserimination under Federally assisted programe on ground of
race, color, or national orig@a). Named as defendants are the
city, the City Council, the County and the County Board of
Supervisors. The Third Cause of Action alleges that defendants
wracaive federal fimancial assistance to provide many of the

gervices described herein including, but not limited te, for

annexation and land wse decipione and for the provision of
municipal services including éiqawalka, street lighte, drainage,
gewage, law enforcement prutebticn and bilingual services” and
that defendants “provide such services in a manner that
intentionally discriminates against Plaintiffs based in

substantial part on the race, sthnicity, ancestry, color or

Neighborhoods ....” ,
The Fourth Cause of Action ip for viclation of the
california Falr Employment and Housing Act, Califoxnia Govermment

4
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1] Code § 12955(1). Named as defendants are the City, the City
2 !cQuncil, the County, and the County Boazrd of Supervisors. The
3| Fourth Canse of Actien alleges that defendanmts “through public
4| land use pradtices, decisiong, and authorizations, provide
5 municipal services ag described herein in a manner that

6| discriminates against Plaintiffg based in substantial part on the
7l race, ethnicity, ancestry, color or national orxigin of the

g il residents of the Latino Unincorporated Neighborhoods ....”

S The Fifth Cause of Action is for violation of California
10} Government Code § 11135 (denial of benefits or digcrimination

11 | under any program or activity funded directly by the state or
12 || raceives any financial asaistance from the state on the bagis of
13 || ethnic group identification or ceoler) and 22 CCR 98000-98413.

14 || Named as defendants the City, the City Coumcil, the County, the
15 | Board of Supervisors, and the County Sheriff. The Fifth Cause of
1s|‘Actiun alleges that defendants “receive financial assiestance from
17 ] the state of California to provide wmany of the services described
18 | herein including, but not 1iﬁited to, for the annexation and land
19| use decisilons and for the provigion of municipal services
20| including sidewalks, curba, gutters, sawage, law enforcement

21| protection and bilingual sezvices”, that defendants “provide such

22 | services in a maunner that has the purpose or effect of unlawfully

Sintiffs full and egual KECeas Lo the benefits orf
pregrams that are conducted, operated and adminisgtered by the

enying

24
25§ state based in gubstantial part on the race, sthnieity, ancestry,

26 || color or nationegl origin of the residents of the Latino

5

gD WSS Tt Se|zr CNUC



. JANL 4.2885  11125AM : No.117  P.7

aF

1 Unincorporated Neighborhoods®, and that defendants “provide such

21 eervices in a manner that hae the purpcse or effect of subjecting
3| Plaintiffe to digcrimination under programs that aye conducted,

4| operated and administered by the state based in substantial part

5| on the race, ethnicity, ancestry, c¢olor or national origin of the
g || residents of the Latinoc Unincorporated Neighborhoods“, all in

7| violation of Califcrnia Govermment Code Sgillas(a) and ite

g § implementing regulations.
g The &ixth Cause of Action is for commen law and etatutory
16| nuisance in violation of Califormia Civil Code §§ 3475, 3480

11| and/er 3481. Nawmed as defendant im the County. The Sixth Caupe

r
S S

of Action alleges that plaintiffs own or lease property in the
13 county, that “[bly unreascnably |failing to install or maintzin
14| services including, but not limited to dr&inage, sidewalka,

15; gtreet lights, traffic control gigns, properly maintailned roads,

16| [the County has] created conditipms that aye harmful to the

17{ health of Plaintiffs, are indecent or offensive to the senses,
18] and/or are an obstruction te the free use of property, go as to
194 interfere with the comfortable enjoyment ¢f life and property”,
20| that “[tlhese conditions have interfered aﬁd de interfere with
211 Plaintiffe’ use or enjoyment of thelr 1and:and are a substantial

22 | factor in causing Plaintiffs’ harm”, that “[tlhese conditions

T TZY || EFFect & substantial pumber Of people il Che ComMMunity ang ate Of
24l the nature that an ordinary person would be reasonably disturbed
25 || by them.” .
26 The prayer for relief in the Complaint seeks the following

€
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;gxelief:

(i.) A declaratory judgment that the
Defendants’ policies, practices; and
procedures in providing serviceg to the
Plaintiffe and annexing unincorporiated areas
have z discriminstory effect and violats
state law and regulatioens, federal law and
regqulatione, and the Comstitition of the
United Stateg; i

(41) A declaratory judgment that the
Dafendants have engaged in intentional
diserimination on the basils of race,
ethnicity, anceatry or natlonal,origin
against Plailntiffs and other remidents of the
Iatino Umincorporated Neighborhoods by

1 providing inferior basic services to

Tlaintiffs and the nelghborhoods in which
they reside;

b2
[w]

11
(11i) A preliminary and permanent injuncticn
1z enjolning the bDefendants from continuing te
u follew the illegal pelicies, practices, and

13

procedures that this domplaint gpecifies;
including but not limited to, !
14
a. Enjoining Defendants from
15 failing to provide the same level
of services to the latine
18 Unincorporated Neighborhoods;
17 b. Enjoining Defendants from
expending or allocating funds for
18 law enforcament services, street
and neighborhood maintenancs,
19 traffic control services, refuse
removal and othexr municilpal, county
20 or public servicss in a manner that
' further promotes the dimparate
21 level of pervices betweean White
unincorporated areas and urban
22 neighborhoeds and Latino
Unincorporated Neighborhoods;
23 ‘
. c. PErnjoining Defendants fzom
24 failing to establigh law
' enforcement sarvices and procedures
25 in Latino Unincorporated .
, Neighborhoods that are staffed and
286 funded at levels comparable to
7
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133 gtanislaus, and the Conscolidated Emergency Dispatch Agency

14,

4

15

20.

21?‘Modesta, the Vice-Mayor of Modestc, members of the City of

}

Il Modesto City Council, and the members of the County of Stanislaua

thoge in White unincorporated urban
areas and which heve comparabla :
regponge times and are commensurate
with the population densities of
thode areas; _

d. Enjoining Defendants from
failing to ensure that adequate
pilingual staff fluent in Spanigh,
are hired and retained in arder to
provide equal accesg for Epanish
gpeakers to public services;

(iv) A Qreliminary and permananﬁ injunction
commanding Defendantb to take all steps

necessary to digmantle the dual 'system of
bagic public gervices ....

A. Motiems to Dieuiss.
Three separate motions to dismias have been £ilead. Thepe

motions have been filed by the ity of Modesto, the County of

(erronscusly sued as Stanislaus Reglonal 511). The wotions to
dismisg are for failure to state a ¢laim upon which relief can be

granted pursuant to Rule 12(b) (6), Federal Rules of Civil

Procedure,

B. Jmpropexr Defendants.

as noted, the Complaint names as defendants the individuals
who are presently the Stanislans County Shexiff, the Msyor of

Sard ©F Supervisors. ALl Of thede 1nmxv;§ﬁxrﬁ afe pued il Cheir |

—_—
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capacities and neot aleo in thelr individual or perscnal

capacities.

1

When a governmental official is sued in his official and
individual capacities for acts performed in each capacity, those
acteg are “treated as the transactions of two different legal

pergonages .’ ender v, Willi e .. Dipt., 475 U.8.

534, 543 n, € (1965). See alpo Kentucky v. Grahgm, 473 U.S. 1Ee,

165-166 (1585),
The individually named defendants are dismissed from this

action. As held in Luke w. Abbott, 554 F.Supp. 202, 204
(¢.p.Cal. 1887):

After the Monell holding, it is no longer
necessary or proper to name a8 a defendunt a
particular local government official acting
in official capacity, To do go cnly leads to '
a duplication of documentsa and pleadingd, as
well as wasted public resources for increased
attorneys feeg. A plaintiff cannot elect
which of the defendant formats to use, If
both are named, it is proper upon request for
the Court to dismigs the officiazl-capacity
officer, leaving the local government entity
as the correct defendant. If only the
official ~capacity officer is named, it would
be proper for the Court upon reguest te

digmiss the officer and subgtitute instead
the local government entity as the dorrect
defendant.

Sea also Vande v, County of Banta Qlayxa, 928 F.Supp. 953, 956

(N.D.Cal. 1996) (“The Court f£ollows other District Courts in

capacity as municipal officialé and the wunicipal entity itself
ig also being sued, then the clalms against the individuals are
duplicative and should be dismigesed.”)

9

1
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c. Impzeper Plaintiffe.

pDefendants move to digmips this action to the extent that' it
ie brought by CCCI and SUN on the ground that these asaociaticga
have failed to demonstrate legal standing to bring guit againsk
the defendants.

Article III of the United States Copatitution reatrictsfthe
jurisdiction in the federal courts te fhe adjudicatien of “actual
‘agages’ and ‘eontroversies,’? Alle _Wri , 468 U.s. 737, 750
(1584), and standing to sus copgtitutes *lolne element of the
cagpe or controversy requirement.” E@;ggg_xﬁ_gxgg, 521 U.8. 811,
g1s (1897). *“The atanding inguiry focuses on whether the
plaintiff ie the proper party to bring fa] suit.” Id. Article
1II sets “the irreducible constituticnal winimum” that a
plaintiff must gatisfy in order to eptablieh standing, and the
Supreme Court has identlfied tﬁxee elements that a plaintiff must
demonstrate in order to meet rhis constitutional fleoor. lujan v.

enders Wwildlife, 504 U.S. 5SS, 560 (1992) . First, a
plaintiff must demenetrate “an injury in fact,” defined as “an
invasicon of a legally protected interest” that is both “concréte
and particularized” and “agtual or imminent”. Id. In additien,
a plaintiff must also Jemonstrate “a causal connection between

the injury and the conduct complained of,” and that it is

23
R4
25
26

Tt

TiKaly, 58 oppoeed LO TeTely Speculative, that vhe imjuxry will
be redresgped by a favorable decision.” Id., at 561,
1. Derivative Stapding.
As explained in Mumww /
10
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432 U.S. 333, 343 (1877):

[Aln associatlion has;skanding to bring guit
on behalf of its members when: (a) ite
members would ctherwise have standing to sue
in their own right;.(b) the interests ites
seeks to protect aré germane to the
organization’s purpose; and (¢) nelther the
slaim asaerted, nor.the relief wequestad,
requires the participation of individual
menxbers in the lawatlt.

The court concludes that, with the amendment required as

discugsed infra, the allegationg of the Complaint guffice to

ﬁplead the derivative standing of] CCCI and SUN.

Plaintiffs argue that the f}rat criteria is satisfied
because the Complaint allegem'ﬁh&t the members of both CCCI and
EUN are either homeowners or leaseholders in Bret Harte or No
Man's Land. Plaintiffs polnt out that individual members of both
CCCI and BUN are suing defandants in their own righte and note

that defendants have not dhaliedgad the standing of these
individuals. 1In a footnote to their opposition brief, plaintifis
agsert that plaintiffs Juan Mercado and Magdalena Mercado are
officers of CCCIL, that plaintiff Jazmin Mercado iz a memwber of
cocI, that plaintiff Darren Schaeffer is a founding member of
SUN, and that plaintiff Hortencia Franco is a member of SUN.
Hewever, the Complaint doed not specifically allege that any

of the individuals named ag plaintiffs in the Complaint axe also

23
24
35
26

mewbers of either CCoi or SUN.. While the standing of a single

member of an association is pufficient to support associational

standing, pee B.E.0.C. v. Nevads Report Bes’m, 782 F.2d 882, B8S-
REE (S Cir. 1986), the Complaiit will need to be amended to

B 8
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dthe allegations of the Complailnt because the Complaint alleges

clarify these facte,

The second criterion set forth in Hunt is demonstrated by

that the purposes of CCCI and BUN ip te “acquire and improve
mmicipal services” for their members as well ap address the
shazardous conditione and crime” in their membexrs’ respective
neighborhoods. As plaintiffs contend, this action geaks to
enjoin defendants from digcriminating in the provieion of
municipal services, such ae street and neighborhood mailntenance,
ryraffic control services, refuge removal and law enforcement,
items that “are central to improving municipal services and
hazardous conditiong for the nelghborhoods cf COCI’s and SUN's
‘members and thus germane to the purpogse the [sic] Plaintiff
organizations.”

The third critezion set forth in Hupt is alepo demenstrated
by the allegations of the Complaint becazuse the relief sought by
the Cowplaint, if granted, will inure to the benefit of those
mewbers of the association actually injured. In United Food and
commexcial Woxkers Union v. Bxown Group, 517 U.S. 544, 556-557
(199€), held in pertinent part:

[0]lnce an aseoclation has satisfled HunL'e
first and sscond prongs aseuring adversarial

vigor in pursuing a claim for which member

Article III standing exilste, it is diffioult

23 |

2%
25
26

te see a constituticonal necesaity for
anything more ... [Tihe thixd promg of the
asgociational astanding test ig best seen as
focuaing on thege matters of adminigtrative
denvenience and efficiency, not on elements
of a case or coatrovergy within the meaning
of the Constitution. :

12
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In their reply brief, daﬂéndanta doe not discﬁss the requiéed
oriteria for asscciational standing set forth in Hupt. Rather;
defendants are focusing their ?bjactions to the derivative
standing of CCCI and SUN to thé basic elements of Axrticle IIT

standing as described in &gign; However, as explained in

;o e e A

A iery 'n v, Renc, 1B F,Supp.2d 38, 5p-

7l s (D.D.C. 1588):

8 A plaintiff’s faotual burden for establighing
these elements [of Afticle III standing under
5 Lujapn] depends on the stage of the litigatioen
_.. ‘At the pleading stage, general factual
10 allegations of injury resulting from the
defendant’s conduct may guffice, because on a
11 motion to dipmiss [(a,court] ‘“prasumies] that
general allegations embrace thoee gpacific
12 facts that are necesgary to support the

claim.”’ ..
13 ' :
Here, the Complaint, upon amendment, will allege that membars of
14
each organization resgide in the unincorporated areas rapresentied

15 .

16
17

by the regpeactive crganization; Ag noted, the Complaint alleges
dimcrimination in the provision of municipal services to the

residentg of those unincorporated areas. Therefore, the court
18 .
concludes that defendants’ objéctions to the derivative gtanding
15 :

of COCI and SUN at the motion to dismize stage are without
20

meritc.?t .
21 - ‘
Congequently, the court gkants defendants’ motion to dismiss
22

23 TThe court notes that defendants raised spscific and detajled
objections to Article III standing that were not desaribed in tHeix
24 | cpening brief., The court advimes the parties that all legal land
factual arguments in support of a motion should be presented in the
25 || epening brief in fairness to the opposing party and the court. The
court alse adviges the parties 'that arguments raised for the firat
26§ time in & reply brief may be digregarded by the court,

13

!
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o
with regard to the derivative ptanding of CCCI and SUN with leave
to amend to allege that individual plaintiffe are in fact members

of CQCI and SUN.

i
1

2. Di;ggﬁ’Standing,:

An organization alge may satisfy the Article IIT recuirement
of injury in fact if it can demonstrate: (1) frustration of its
organizational misgion; and (2) diversion of its rescurces to
combat the particular discrimination in questien. 'Sge Havens
Reslty Corp. v. Coleman, 455 UnS. 363, 379 (1982): Smith v.

paclific Propextics mnd Development Coxp., 358 F,3d 1057, 1105
(9% Cirxr.)., rt. denied, U.s. , 125 S§.Ct. 108 (2004).

Here, defendante concede that the allegationd of the
complaint satigfy the requirement of frustration of the
organizational missions of CCCI and BUN. EHowever, defendants
argue, the required showing of'diverzion of organizational
resources to combat the partictlar diserimination in question is
not satisfied. ‘

Wwith respect to the requi%ement of diversion of resources te
combat the particular discrimihation in question, plaintiffs
assert in their brief: ‘

Rather than being able to ilugrove
neighborhoods eithex! themselves or by
securing outside regources, CCCL and SUN have

been forced to divart thelr maln resource -

23
24
25

26

I} e —"

the time of their ofiicers, members, and
volunteers - to call' attention to the lack of
municipal services and attempt to gecure them
from the Defendants who refuse to shoulder
their responsibility for a well establisghed
problem. gee Complaint, Y o, 10 (‘Members
... have met and do meet regularly to plan

- 14
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and attempt strategles for lmproving
municipal gervices in theixr nelghborhaad.’)
Essentially, CCCI and SUN must divert their
members and volunteera te beg Defendants to
do what Defendants pre by law regquired to do.
CCCl and SUN members and officers spend time
writing letters to and attendlng community
meetings with wiresponsive local governments
to attempt to overcome the effects of
Dafendantg’ past and ongoing discrimination.
See Complaint, 4§ 5, 56, 79, 81, B85, 87
(allagations of discrimination). Becauge
Tobacco Settlement funds were promised to
address neighborhood conditions, but were
ultimately diverted elsewhare, Plaintiff
organlzations have bean obligad to devote
regources to attempt to track these funds.
Complaint, (¥ 76 I[gicl. This diversion of
organizational time and effort represents a
gignificant drain on thege oxganizations that
courts recognize as injury sufficlent to
demonstrate direct organizational standing

¥ K W oA

In so arguing, plaintiffes rely on Havens, 455 U.S. at 379,
wherein the Suprems Court held that the allegation that the
organization “has had to devote significaat resources to identify
and counteract the defendant’s [sic] raciélly éiscfiminatcry
steering practices” as gatlsfying standing for the organization.

The Supreme Couxt held:

If, as broadly alleged, petitioners’ gteering
practices have perceptively impaired HOME’g
ability to provide counseling and referral
services for low- and moderate-income
homepeekers, thera ¢an be no queation that
the oxganization has| suffered injury in fact.
Such concrete and demonstrable injury - with
the copseguent drain on resources -~

.16

kN

24 intereets, i
25§ Plaintiffs also cite Haix Hovsing of Mapin v, Combg, 285 F.3d
26 899, 205 (9™ Cir.), gert. dended, 537 U.S. 1018 (2002). In Fhair

1

FEGSTON

conetifutes far more than sdimply a et back
to the crganigatbtion’s abstract social
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1

Housing, the organization had alleged it ?auﬁﬁeréd injury to its
ability to carry out ite purposes ... [and] economic losses in
staff pay, in funds expended in support of volunteer services,
and in the inability to undextake other efforts to end unlawful
housing practices.” The Ninth Odrcuit held that “[tlhe recoxrd
supports the district court’'s finding that Fair Houming‘s
rescurces were diverted to inﬁaatigating and other efforts to
counteract Combs’ discrimination above and beyond litigation.”

Defendants argue that the Complaint “doee not evince
expenditures of funds in any regard or any hindrance in theix
ability ﬁa undertske any other efforts reiated to their etated
purpose.”

However, the court does not read thesa cases a8 requiring
that money actually be spent to combat dispriminetion bafore
direot organizational standing can be established.

The court concludes that the allegations of the Complaint
suffice to state the direct standing of CCCI and SUN in this
action. Therefore, defendants’ motion to dismiss on this ground
is denied.

D, Ei:ﬁz_gagag_ni_Annigml

The City of Modegto and the Congolidated Emergsncy Dispatch

Agency (erroneously sued as Stanislaus Regiopal 911) move to

23
24
2§
26

Ii5miss the TITst Caube of Aotion Tor VISIation OF Che Falf

Wousing Act, 42 U.S.C. § 3604 (b).?

aThis 18 the only cause of action slleged against Congolidated
Emergency Dispatch Agenay.

16
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t ]

1 Section 3604 (b) provides in pertinent part that it shall be
2| unlawful: _
3 To discriminate against any person in the
terma, conditiona, or privileges of =ale or
rental of a dwelling, or in the .provision of
gervicee or favilities therewlith, because of
race, coler ... or national origin,
Defendants argue that the  Complaint fails to state a claim

upon which relief can be granted becauge, for a claim to lie

l‘under Section 3604 (b), the alleged discrimination in providing

SRR U DU+ : S TR < L & S

gervices muat be in connectiop with the acquisition of a

10 || dwelling. :

1L There is a split of authcéity on thig issue. Two very

12| recent cases from the Northerh District of Texas describe this
‘13% eplit and reach opposite conclusions. '

14 In Cox v. City of Dallag, 2004 WL 370242 (N.D.Texas 2004)
15| plaintiffs, who wexe axisting|homeowners, @1aimed that the city
1¢l had a discriminatory purpese in the prmviéion of municipal

171 services in violation of Section 3604(b). In granting sumnmary

18 | judgment for the city, the district court held in pertinent part:

Section 3604 (b) af Fha FHA makes it unlawful
‘[tlo diperiminate agalingt any person in the
terma, conditions, &or privileges of sale or
rental of a dwelling, or in the provision of
servicea or facilities in comnnection
therewith, because of race, color, religion,
pex, Familial status, or national origin.’
... To determine whether the scope of §

is
20
22..
a2

3406 (b) extends beyend the male pr rental of
housing, it ile necegsary to decide whether
the language ‘in connection with' refers to
the ‘sala or rental of a dwelling’ or merely
the ‘dwelling’ in general .., The majority of
courta conaidering this queaticgihaVe

23
24
25
26 concluded that the narrcower reading of the

17
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11
12
33
14
15
16
17
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gtatute is more appropyiace, holding that §
2604 (b) spplies to enly to (aic]
discrimination which iprecludes ownership of a
dwelling. Bee | T g
United Technologieg Corp., 928 F.2d 714, 720
(D.C.Clr. 1881); Halpx; i 2
pamily Homes, 208 F.Supp.2d 896, S0l

; -

(N.D.I1l. 2002); gee

St._Clair, 43 ¥.2d 1207, 1210 (7= dir.
1964) (noting that § 3604 (b) prohibits
discrimination in the provision of gervices
or facilities in conmebtion with the sale or
rental of a dwelling) s, Lagamorg, 722 F.Supp.
at 452 {finding the nagprowex reading of §
3604 (b} to the most [gie] matural reading of
the statute).

In clifton Terzage, thﬁvylaintiffs clajimed
Fhat the failure to segpvice and maintain
elevators in a federallly pubgidized low-
income housing compla violated the FHA ...
The court disagreed anﬁ noted that although
withholding essential gcity gervices in &
raclally discriminatory mainer could have an
impact on the uze and 'snjoyment of
regidential property rights, thig did not
necessarily mean that guch a wrong could be
redressed undex the FHA ... The gourt f£ound
that redress for such action would be
available in a suit brought under the equal
protection clause of the Fourtesnth Amendment
.. The Clifton Terracde court gpecifically
gtated that § 3604 (b).. which addressges
hopitability, is ‘limited teo gservices and
faailities provided in connaction with the
sale or rental of housing.’ ...

Tn Ealprin, the court moted that the deventh
Circuit had implicitly adopted the narxow
reading of § 3604(b) ... There, the
plaintiffs were homeounszs whose hicme was
subjected to attacks due to their religion

~ " The homecwners' asgoclation publically

23
24
25

28

gupported the Lhreatp againat the plaintiffs,
appiied unwanted chemiicals to plaintiffs’
vard, and enacted rulds targeted at
Testricting the plaintiiffs’ use of their home
... The court found that bacaupe the
plaintiffs already owned their home at the
time the problems began, they could not state

i

i
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a claim for relief under § 3604(b) ... The

court noted that the term ‘services’ as Used

in § 3604(b) applied to ‘services in 1
connection with the agguieition of housing, ‘
not ite maintenanee.’ ...

The foregoing cases are consistent with the
legislative history of the FHA. The
declaration of policy of the FHA states: “It
is the policy of the United States to
provide, within conatibutional limitationa,
for fair housing throughout the United
states.! 42 U.S.C. § 3601. In commenting
upen the import of that declaration, Senator
Mondale explained, ‘Cbviouely, this [§ 3601}
is te be read in context with the entire
bill, the objective being to eliminate
digarimination in the sale or rental of
housing ... Without doubt, it means to
provide for what is provided in the bill. It
11 meang the elimination of discrimination in
the esale or rental of housing. That is all
12J %t co?ld poseibly mean.' 114 Cong.Rec, 4375
1968) .

Plaintiffs cite to thd only court which has
i4 found that an established homeowmer stated a
valid claim under § 36b4(b). In Campbell v.
15 city of Berwyn, 815 F.Supp. 1138 (N.D.Ill.

- 1883), the plaintiffe purchased a home and
16 were subsegquently subjected to racially
motivated zttacks and threate. After a
17 peried of time, 24-hour police protection of
_ the home was terminated ... The plaintiffs
18 claimed the termination of police protection
vialated thelr rights under § 3804(b) ...
19 Although the court redegnized that § 2604 (b)
‘prohibits discrimination in the provision of
20 gervices or facilities in connection with the
gale or rental of a dwelling because of
21 race,’ it zuled that the plaintiffs's
allegation was sufficient to state a claim
22 under the gtatute ... However, the Campbell
court did not specifically address the lgsue

ad W N

o w o, -~ 4

Y

13

23 of what effect current cuwnership of a home
would have on a plaintiff’s abllity to obtain
24 ralief under 3604(b). ....

25 ' This Couxt followe the weight of authority as
set out by those courts which have
26 gpecifically considexéd the iesue of whether

1s

| ‘ o
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‘ §
1 ‘the homeownera can sé te a cause of action
under § 23604(b) foxr t discriminatory
2 provision of servicey and which is comsistent
with the legiglativelhistory. Accordingly,
3 the Court holds that § 3604(b) applies only
te digeriminaticon in the provielon of
4 gervices that precludes tha sale or rental of
houeing. Because Plaintiffs here have not
5 alleged discximination related to the
i acquisition of their homes, the City is
é entitled to summary judgment on Plaintiffe’
claimg brought under § 3604 (b).
7
I Lopez v, Qity of Dallag, 2004 WL 2026804 (N.D. Texas
B .
2004), & similar claim was made by existing homeowners. In
a8 i
ruling that the homeowners had' stated a claim upon which relief
10 Vo
could be granted, the district court, after noting the eplit of
i1
authoxrity, held in pertinent pant:
12 K
The regulation of theﬁmepartmant of Housing
13 and Urban Development ... which interprets
the meaning of 42 U.S.C, § 3604(h) states, in
14 relevant pazt:
15 (a) Tt ghall be unlawful, because
of race, colox, gex, handicap,
16 familial status, jor naticmal
origin, to impogﬁ different terms,
17 conditions or privileges relating
to the sale or rental of a dwelling
18 or to deny or limit services ox
facilities in connection with the
19 sale or rental of a dwelling.
20 (b) Prohibited agtlons under this
gection include, 'but are not
214 limited to:
22 ‘o
23 {4) Limiting the use of privileges,
gervices, or fagilities associated
24 with a dwelling because of rsace,
coler, religion, :sex, handicap,
25 familial status, .or national origimn
of an ownayr, tenant, or a parson
26 asgociated with Him or her.
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1 24 C.F.R. § 100.65 (2004).
2 Therefore, HUD intexprete the ‘in connection
therewith’ language in § 3604 (b) as referring
3 tn the ‘sale or rental of a dwelling,’ Yathex
than the ‘dwelling’ in general. Seg 24
4 c.F.R. § 100.65(a) (‘to deny or limit
i services or facilities in comnection with the
5 gale or rental of & dwelling’). However, HUD
broadly interprets the requirement that the
6 services be ‘in connection with the sale or
rental of a dwelling’ to inaluda the
7 diseriminatory limiting of the ume of
gervices ‘associated with a dwelling.’ 24
8 C.F.R. § 100.65(b) (4). Under HUD's
interpretaticn of § 3604 (b), Defendant'’'s
g alleged provision of different and inferior
municipal services to the dwellings in
10 cadillac Heights begause of the race of its
residents falls within the conduct prohibited
11 Ly 24 C.F.R. § 100.65(b) (4), and thus
violates § 3604(b). Therefore, the Court
12 mast determine how much welght to afford
HUD's intsrpratation of § 3604 (b).
13
As explained by the Bupreme Court, vhen &
14 court reviews an agency’s construction of the
stztute which it administers, the court
15 should engage in the following analysis:
16 First, always, is the cuestion
whether Congresa has directly
17 spoken to the precise question at
igsue. If the intent of Congrass
18 ig clear, that is the end of the
matter; for the court, as well as
18 the agency, must give effect to the
unambiguously expressed intent of
20 Congress. If, howaver, the court
determines Congress has not
21 directly addres=ged the precilse
guestion at issue, the court does
22 not eimply impose its own
i construction on the statute, as
23' would be necegsary in the abgence
of an adminlstrative
24 interpretation. Rathex, 1f the
! statute iz =ilent or amblguous with
25 respect to the specific issue, the
questicn for the court is whether
26 : the agency‘s anawer is based on a
21
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1 permisgible constiruction of the
: atatufe.
2 ,
‘ n v, Natu : e.C , 467
3 U.8. 837, 842-42 ... (1584).
4 HUD administers the Falr Housing Act and is
authorized by statute to make rules to
5 implement Subchapter' I of the Aet, which
includes § 3604. Eee 42 U.B5.C. § 3608 (a)
6 (*The autherity and responaibility for
administering this Act shall be in the
7 Secretary of Housing and Urban
Developwent,’); gee alsc 42 U.5,C. § 3€lda
8 (‘The Secretary may make rules (including
ruleg for the collectlon, maintensnce, and
9 analyeis of apprepriate dats) to cazry out
this pubchapter.’). Therefore, the Court
10 muat engage in the Chevron analysig to
‘ determine whether te follow HUD's#
11 interpretation of § 3604(B) ...
12 Flrst, the Court findg that Congress has not
directly spoken to whether the discriminatory
13 provision of municipal services to a dwelling
is actionable under, § 3604(b). The ambiguity
14 of the statute is evidenced by the gplit of
authority interpreting ites meaning. Recond,
15 the Court finds that HUD‘s interpretation is
based on a permissible comstruction of the
16 statute. The statute can reasconably be
interpreted to reguire the discriminatory
17 provision of services to be in connection
with the sale or rental of z dwelling.
18 Further, the ‘in c¢onnection with the pale or
rental of a dwelling’ Tequirement can
15 permigsibly be broadly interpreted to
encompags ‘[llimiting the uase of ... services
20 ... apgociated with a dwelling because of
race ... of an ownexr, tenanf, or a persen
21 apgsociated with him or her,’ 24 C.F.R. §
100.65(b) (4) . Therefore, pursuwant to the
22 deference mandated by Chevrgp, the Court will
H follow BUD's interpretation of § 360&(b).
23 RBecause Plaintiffs’ allegation tnat Defendant
violated this provision by pruviding
24 different and inferior municipal services to
: the dwallings in Cadillac Heights because of
25 the race of its residents falla within the
scope of conduct prohibited by 24 C.F.R. §
26 100.65 (b) (4), Plaintiffs’ allegation ig
22
1
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i Therefore, as defendante c¢ontend, Lopez clearly misread Section

2885 11:28AM No. 117 P24

actionable under § 2604 (b).

However, as defendants argue, the district court in [gpez is
wrong in its interpretation of the HUD regulaticn., The language
in Secticn 100.65(b) (4) relates back to the language in Seotion
100.65(a) : ‘

(a) It shall be unlawful, because of raca,
color ... or national origin, to impoge

different terms, conditione or privileges
relating to the sale or rental of a dwelling

en: it perty
gonpection with the spale op renmtal of a
dwelling.

{b) Prohibited actions under this section
include, but are not limited to:

L
1

(4) Limiting the use:'of privileges, services
oxr facilities asgociated with a dwelling
becauge of race, color ... or national origin
of an owner, tenant or a person asacciated
with him or her,

[Emphaeis added]. In addition, the court refers to Section
100.5(h), defining the scope of the regulations:

This part provides the Department’s
interpretation of the coverage of the Fair
Houzing Act regarding discrimination related
to the sale or rental ¢f dwellings, the
provigion of services in connection
therewith, and the availability of
regidential real estate~related transactions.

100.65(h) (4), taking the lancuadge out of context of Sectiong

23

24

|
o
ll

100.5(b) and 100.65(&). Deﬁendanta contend that, [alt best, the
HUD regulations taken as a whole are anbiguous, which means there

can be no deference under Chevron,”

23

L
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In addition, the court ccgc&rs with defendants that agnng
misapplies the Chevropn analyeis. :

wiWe interpret a federal atﬁtute by ascertailning the ‘intent
of Congress and by giving effeétito its legislative will.’ ..ﬁ
\peference to the [agency’s] interpretation ... is only
appropriate if Congress’ intent ds unclear.’ ...." 'Eggaghgg%
I.N.5., 358 F.3d 1161, 1168 (9% cir. 2004). If the court
ascertain congreesional intent Wy employing seraditional toola of
gbatutory constructlon”, deferé%ce ig not reguired. JId. In
psing the traditiomal tools o£.€tatutory gonstructian, a court
looks to the plain and ordinary meaning of the term at issue,
muat analyze the statutery provigion in question in the context
of the governing statute as a whole, presuming congredalional '
intent to create a coherent regulatory scheme, and examines
whether the construction is congistent with, and supported by,

congreseional intent as revealad by an examination of the purpo=e

underlying the statutotry scheme. Ig. at 1ies-L172. Bee aigo

United &tates v. Buckland, 289 F.3d 588, 564-565 (9™ Cir.}),

cert. denied, 535 U.S. 1105 (2042);:

‘7 [Tlhe starting point for interpreting a
gtatute is the languags of the statute
itself.”’ ... ‘If the statutory language is
unambiguous, in the ah=ence of a clearly
expresged leglslative iintent to, the contrary,
that laggusge must ordinsry be regarded ag

NN W
R W

[\
o0

conclusive.’ ... Where the language is not
dizpoasitive, we leok te the congresesional
intent ‘revealed in the history, and purposes
of the statutory acheme.’ ....

HBere, although the term “therewlith” pan be geen as

<

24
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ambiguous, LORSZ did not engage in any analysls of the

legislative history or statutory DulpoeAe of Section 3604(b) ., A=
noted, the court in CoX aid and comcluded that the legislative
history supperted a construction of the term stherewith? did not
apply to gervices to an established homgowner.

The court finds those cages limiting the scope of Section
3604 (B) ko discrimination in the provision of services in
connection with the acquisition of a éwelling persuasive and does
not find the analysie of Lopez to be an accurate reflection of
the scope of the regulation or an appropriate analysis under the
chevyon coriteria.

Therefore, the court dismicses the First Cause of Action ﬁﬁr
failure to state a claim upon whieh rellef can be granted.® That
peing the case, this action ip dismissed against the Cconsolidated
Energency Dispatch Agency.

E. Fifth Cause of Action.

1. ivate ht © Q Cal i A nt
Code § 11135.

pefendants move to diémieg the Fifth Causa of Action oR the
ground that california Government code § 11135 deoes not provide
for & private right of actien.

tn go moving, defendants rely on arriage v, Loma Linda

23
24
25
26

Hospital, 10 Cel.bpp.4Ath 1556, 1561-1564 (1992) , wherein the

splaintiffe’ claims that gervices were discriminatorily
providad are still subject to the claim of denial of equal
protection in violation of Section 18983.

25
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Court of Appeal held that “the intention of the Legislature in'
enacting section 11135 was clear: to prbvide an alternative
adminigtrative remedy for discrimination by state-funded
programs, not to add an additional private reqedy for damages to
those remedies already existing.” :

Plaintiffs reépond that the holding in Axxlaga is no longer
good law. In 8o arguing, plaintiffs note;that after Arriagn was
decided, the Leglslature amended'Califmxn;a Government Code §
11139 to provide: :

This article and reguigticne adopted pursuant
to this article may be enforced by a2 civil
action for equitable krelief, which shall be
independent of any other rights and remedies.

The primary task in construing a statute is to determine the
Legislature’s intent. a1 Brog ES., 48 Cal.3d
711, 724 (1989). The court turns first to the words of the
statute itself, When the statutory lanéuage iz oleaxr and
unawbiguous, there is no need for conatruéticn and courtas should
not indulge in it. Paople v, Qverstreef, 42 Cal.3d 831, 835
(1986) . The plain language of the 5§atute eatablisher whalt was
intended by the Legiglature apnd it is unnecesgary teo lock beyond
the plain words of the statute to determine intent. pPeople v,

Statum, 28 Cal.4th 682, 680 {2002} .

3

o _Tp arguing.that the plain meaning of Segtiop 11139

establishes that ne private right of action sxists undex Section
11135, defendante contend:

Notably, [Section 11139] states that a cifil
action im possible, buk doed not state that

gé
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the civil action ig, in fact, a private right
of action. 1In fact, dections immediately
preceding section 11139 indicate to the
contrary: administrative hearing to determine
viclationg of sectiom 11135 (Govt.Code §
11136); actions to curtail state funding to a
local entity (Govt.Code § 11137); and
imposing & duty on gtate agenciles to
promilgate regulatipng for the disbursement
of funds (Govi.Code § 11138) ... Had the
Legiglature intended fox a private right of
action pursuant to gectlen 11135 to exist,
either on its own or through section 11139,
it could have done Bo in a ¢lear manner in
one of the many instanceg in which these
ghatutes were amended ... It did not do so.
Therefore, rules of atatutory construction
require that the plain langueage of the
statute prevail, and pursuant te the statute,
no private right of action exists under
sectlon 11136,

The cdourt doed not agree?w#th defendants. The language in
Section 11138 is clear and unambiguous and provides a private
right of action for equitable relief to.enforce Section 11135.

Therefore, the court dendesg defendants’ wmotiong to dismigs

on this ground.*

‘Becsugse of this conclugion, the court doep not consider the
legislative history provided by plaintiffe or defendants'
objections to the court's consideration of the legialative history.

In addition, the court dipregards defendantsg’ asgerticn that
Brriaga has been cited ag good law since the amandment to Section
11139, Defsndants refer the court to Fiel r ;
Authority, 2002 WL 145842 (N.D.Cal., 2002), wherein the digtrict

21§ court stated in a focotnote:
22 While Californis Government Code § 11135
extends. the protections and prohibitions. of
23 Title II to stata-funded programs and
i activities, plaintiff has not alleged a claim
24 under section 11135, Considering that
plaintiff has been given three prior
25 opportunitieg to amend his complaint, no leave
to amend shall be granted at this time to
26 fi plead a claim under sdotion 11135. Morecover,

e
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2. Exhaustion of Adminmistrative Remediec.
Defendants further argue that the Fifth Causs of Action ipg
asserted pursuant to Sectieon 11135 and 22 CCR §§ 58000 gf_sedq.

U S - S L A

9
10
lll
12
13
14

16
17

18 || section 8834€ in investigating am adminisgtrative complaint,

13
20
21
22

18} to Chapter 3 of Division 8 which requires'exhaustion’of

and that plaintiffe are required to exhaust administrative
remediesz before bringing such a claim
Section 98001 pravides that “[tlhe rights and remedies undex

this Division are not exclusive and do not affect rights and
remedies provided by law oxr contract.” Sgction 98003 provides:

Bxhaustion of adminigtrative remedies

availakle under this Divigion or implementing

regulations shall not be a prerequisite to

the bringing of actions for judicial

enforcement of violations of Chapters 2 or 3

or regulationy implementing such Chapters if

a showing 1s made that the state agency .

invelved has rot adhered te the time limit

get forth in Section 98346 of this Diviedon.

Defendants argue that the Complaint aseserte c¢laime pursuant

administrative remedies unless, the complaining party shows that

the state agency in question hag not followed the provisions of

Defendants assgert that plaintiffe have not exhausted their

even if leave to amaend wers proper, it is far
from clear that gection 11135 -even permits
private enforcement actionse in federal or

state court Pﬂm%w
23*l Univ,, 10 Cal.2pp.kth 1856 (1852), with
Ay

| Thie footnote cannot be consthued as anéhnxity that no private
! pight of action under Section 11135 exists notwithstanding the
¥ amendment to Section 11139, The ipsue ig simply not discuzsed.

on, Deafnasm ¥
Zolin, 812 F.2d 1103 (9™ Cir. 1987).
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adminigtrative remedies nox héée they pleaded that any deﬂandaht
exceeded any time limitation §rcvided by atatute. Therefore,
defendants contend, plaintiffé have failed to state a claim up;n
which relief can be granted and cannot amend to do so.

plaintiffs respond that defendants’ argument i¢mored Section
98001 and the authority for that regulatien, i.e., Section 11139,
plaintiffs argue that Section 38003 “does not addrese exhaustion
of administrative remedies for actions bzpught under statute
[but] addresses exhaugtion of remedies pxicr'to judicial
enforcement of the regulationélthemaelvualﬂ Because, plaintifka
assert, they are suing under the statute and are not suing to
enforce any regulations or adminigtrative echeme, exhaustion of
administrative remedies is not raguired and the Complaint states
a claim upon which relief can' be granted.

There ig no question that the caption of the Fifth Cause of
Action states that it is for viclation of Section 11135 and 22
CCR 98000-58413. There ie also mo guestion that the Fifth Cause
of Acticn alleges that defendants have acted “in wviolation of
California Government Code § 11135(a) and its implementing
regulations.” Therefore, plaintiffg’ disclaimer in their brief
that they are suing only under Section 11135 is not gsubatantiated
by the pleading in the Complaint. Because the Complaint cleaxly

23
24
25
26

demonstrates that plaintiffe axe guing to enforce the state
regulation, Section 98000, plaintiffs nacgasarily are bound by
the axhaustion requirements of Title 22.

Therefore, the Fifth Cause of Action-does net state a c¢laim

. 28
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upon which relief can be granted and is diemissed.®

F. Fal tate for Agai Ey o
Modesto.

1. o Do rovi : ices.

In addition to the arguménms get. forth above, the City moven
to digmige the Complaint a; alleged agalinet it on the ground that
those claimg alleging that the Lmtine Unincorporated
Naighborhoods receive fewer municipal setvices that white
unincorporated areas fails to state & ¢laim upon which relief can
be granted as a matter of law because the City has no duty to
provide public services beyanﬁ its own boundaries to
unincorporated territory, Letine or white.

The court denies this meotien. In United Farmworkers of
Florida Houaing Proiect, Inc., v, City of Delxay Beach, 493 ¥,2d
798, BO8 (B cir. 1574), the Fifth Cilrcuilt held:

[Wle recoguize that. once a wunilcipality
begins to offar mervices beyond ite
incorporated ares, lt can no more refuse
those services to an ‘cutelder’ for racial
reasons that it can refuse those services for
racial reasons to one of ite very own

regidentg. While a-city may have no
cbligation in the first instance to provide

*Dafendants further argue in thelr reply brief that the Fifth
Cause of Action i1z insufficiently pleaded becaugse the Complaint
does not allege what programs or activities recelving state

fin = ANOe Sr'a MY c] myieks Ju - 8 O 1117 17

23
24
25

-k 5] = 2 “i e im
and there might not be any that are relevant to plaintiffs’ claims.
Although not neges=ary to reésolve hecause of the court's
conclugion, the Bupreme Court and the Ninth Cilrcuit have made
cleax, such specificity in pleading a causs of action ism not
required under Rule 8, Federal Rulep cf Civil Procedure. This is
a2 matter for discovery, not pleading,

30
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1 sexyvices to anyone oﬁtpide its geographical
limite, once it begins to do so, it must do
2 5o in a racially nondiscriminatory mannex.

3|l As plaintiffs argue, while there may be no statute requiring the
| city to provide services to uninporporated areas, the Complaint
alleges that predeminantly whiée unincorporated arxeas receive
better services and protecticna {from the City than the Latino
Unincorporated areas. Therefors, the Complaint states a claim

against the City for discrimination in the provision of services

i1 o “-J th Ur -

regardless of whether the cityiias a gtatutory duty to do s0.

10 The City asserts in its réply brief that plaintiffe’

11 {| concession that the City has'ng 'general duty to serve

12 || unincorporated area “nullifies any racial disczrimination claim
13 | baged on a comparison of servi;és batwaen City and County areas.”
14| Tn se axguing, the City conten?ﬁ that plaintiffs’ concegsion

15 nullifies the allegations in paragraphs 81 and 82 af the

16 | Complaint that all defendants “zdre responsgible for providing

17 il pervices and/or ensuring that pgaic services are provided to the
18 | upincorporsted communities in the Modeato area and have

15 | discriminated and are intentionélly discr&minating'against the
2ﬂ|‘residents of the Latine Unincorporated Neighborhoods ... on the
21 | basis of race ...." The City avgues that these allegations arxe
22 Il conceded by plaintiffa to he u%ﬁzue with regard to the City aﬁd

25 | contend Ehat plaintiffs “shoull replead their complaint to wake
o4 || elear what services plaintiffe dlzim each defendant is requixed

25| to provide to Latine unincorporated neighborhoods.” In addition,

261 the City argues that the “bare!gllegaticn’ that the City has

l 31
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diseriminated in the provision of municipal services “ls
jnaufficient to pxovide fair notice to the City of the claiue
against it.” The City contends that paragraphs 56, 58, 59, €9
and 72 in the Complaint upon which plaintiffe rely in contendigg
that the Complaint slleges in detall that predominantly white
unincorporated areas receive better servicex and protections from
the City than the Latine Uninucr?cratad aress merely say that
regidents receive fewer and poorer services that white
unincorporated areas without any allegation that the City
provides services ic white unincorporated arxeas. In aﬂditionﬁ
the City contends that the allegationes in paragraphe €3 and 64
that “certain nelghborhoods in predominantly White unincoryoré%ed
urban areas are served by t&a‘questo Police -and the Sheriff
under informal joint policing agreementa™ and that “the Modesté
police is more likely te respond to emergencies in the White
unincorporated urban areas that in the latino Unincorporated
Neighborhoods® constitutes “an admimeion that the City provides
police services to Latino as Qali as white arecas and that it éaes
go through contractual arrangements with the County.” The Cidy
sgoerts that nowhere in the Complaint is it alleged “that the
gity has undextaken cﬁ itg own the general responsibllity to

provide any gpecific sexrvice to any gpecific white unincorporated

23
24
25

26

area.” The City asserts that there are many reasong why City '
might provide gexvices to soma unincerporated areas and not
others that would not be discriminatory because of race or
national ancestry. The City assexts that plaintiffs have done no

32
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investigation and make untrue:aliegatians of macism without
pleading gpecific facts regarggng what speocific services
plaintiffe claim are to provided to what specific white
unincorporated areas that are%not provided to the Latino
unincorporated areas. The ciéy argues that thege cilaims should
be dismissed with leave to amsnd.

The court does not agree, Although the Complaint'’'s
allegationg that the City ig recuired to provide municipal.
services to unincorporated areas must be corrected given
plaintiffs’ concessaion, the aiiegaticnn of diporimination in the
municipal services the City doea provide to unincorporated areas
suffices to withstand dismissal for fallure to state a claim.
The City can flesh out these allegations through discovery.

Therefore, the court denies the citys motion to dismimg to

| .
’ the extent that the copplaint! alleges discrimination by the City

in the provision of muniaipaliaekvicea-ta'unincaxpcrate& areag.
2. Anng 2.

The City moves to diﬂmiaé the claims alleged against it
based on the city’s failure tb shnex or propose annexation on the
ground that the City does not approve annexations.

Annexations are governed by a numbsy of statutory proviaions

get foxth in the Cortese—xnoxrﬁartzbarg Local Governmant’

23
z24
25

26

Reorganization Tet of 2000, California Govermment Code §§ 56000
et_peq., which amended the Cortese-RKnox Local Government
Reorganization Act 1885, waich in turn repealed and replaced the
Knox~Kisbet Act, the Municipal Organizations Act of 1977, end the

. 33
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District Recorganization Act of ‘1965,

The Californla Leglslature pas provided for the
egtablishment of a local agency formation commission, referred to
as a LAFCO, in every county, with the power to review and appreove
or disapprove with or without amendment, ﬁholly, partially, or
conditicnally, proposals for the annexation of territory to a
7| city. see L.I.¥.E. Committee v. City of Lodi, 213 Cal.App.3d '
é|l1139, 1144-1145 (1989), The Stanislaus County LAFCO . i8 niot a

" L4 I W Ky

ol defendant in this action. The City has no power toc reject an
10 || annexation approved by LAFCO. Id.
11l Plaintiffe argue that they seek “declaratory and injunctive
12 || relief to end the City's reliznce on Aiacriminatory facteoras in
12| ite land use decisions, including in particular its_§nnaxation
14 | practicss, not mandatory annexatilon.* Plaintiffs assert that the
15 wcity’s liabllity 1s rooted in ikg power Lo initiate and
16 || facilitate annexations proceedings, its discretion in taking the

17| steps necessary to effect such apnexations' (including its

18| refusals to work with the County to provide the agresments

19 | necesgary for annexation to go forward), and lte power to
50 | withhold ite approval from any alternate annexatlon proposals,”c
21

22

6T, their brief, plaintiffs referred the court te California
Government Code § 56658 s authority for these contentions. Aafter

s_and the court p :
56658 contains ne provisions that the Clty masy propose an
annexation or that the City wmay withhold its approval from any
alternate annexation proposals, ‘plaintlffs refexred the court to
the statutory provisions discussed in the body of the Order, Even
then, ag discussad, plaintiffs’ citations to statutory authority
were incomplete. The court adviges counsel for both parties that
it expects any citations of authority with regard to arguments

23
24
25

26
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At oral argument, plaint??f referred the court to califor%ia

Government Code § 56828 and tcl wood erg |
Agsociation v. City of San Mar@no, 14 Cal.App.4th 1360 (1993),éa5

authority that the City and the County must razach agressment on

1
revenue sharing before a certificate of filing of an applicatibn
for annexation can be issued by LAFCO.

As made clear in Qrgenwcba Addition Homeowmens Association,
the statutory authority supporting plaintifi’s position is set

H
Forth in California Revenue and Taxatlon Code § $9(b), which

provides in pertinent part:’ | l

(4) Upon receipt of.gha egtimates pursuant te
paragraph (3) the local agenocies shall
commence negotiations to determins the amount
of the proparty tax revenues to be exchanged
between and among the local agencies. This
negotiation period phall not exceed 60 days.

)
¥ ke

(6) Notwithstanding ;ny othey provision of
Taw, the executive officer shall not issue a
certificate of f£ilihg pursusnt to Section
565658 of the Government Code until the local
agencies included in' the property tax revenue
exchange negotiation, within-the 60-day
negotiation period, present .resolutions

being made to the court to ba complete and accurate, Failure £0 do
g0 i a waste of valugble time 'and resourcdes and may result injthe
court and the parties being unprepared for oral argument or delay
in reselving an issguse. :

At the time the Homeowne
_opinion ] : licatfaons=

B NN o]
Mmoo B W}

wag. issued,.Governnent Code § BES828 o
For annexaticn, determinations of acceptability and issuance of
certificates of filing. However, by amendment enacted in 2000, :Lhe
provisione governing applicationk for annexation, determinations of
acceptability and issuance of certificates of filing were met forth
in Government Code § 56658, Revenue and Taxation Code § 99 was
also amended in 2000 to refer to Section 56658 rather than Section

56828,

L)
:

1
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adopted by each auch‘caunty and city whereby

| agreement on revenue sharing.;.As noted, no applications for
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cach county and citylagrees to accept the |
exchange of preperty tax revenues,” '
t 1

The court in QZ22QHQQé4&QéiLi9$WHQEQQEBQXRW£EEQSiﬂIiQE conclud%d

that “although section 88, aubdiviaxon (b) contemplates that the
city and county affected by aa apnaxatiun application will raach
and, adopt an agreement as to p#cperty‘tax revenues to be
exchanged in the event the annexation becomes effective, the
gtatute does not regquire the parties te do so, even though such
agreement is a precondition to LAFCO' & hearing and determlnlnq
the application.” 14 Cal.App.gth at 1375,

However, the only application for annexation of ane of tﬂe
Latine unincorporated areas wag that smbm;tted for the Brat Harte
neighborhood in 158&8. It is ?llkged that the application did not

proceed because the City and the Cotnty were unable to reach

annexation of the Latine unin%brparated areas by residents of:the
any of the Latine unincorpora#éé dreas have been made since, |
Therefore, plaintiffs’ arguma#t that a revenue shaxing agreement
reached between the City and Lﬁe County w@uld facilitate the

spproval of an amexation application by ILAFCO is meaninglees in

the absence of an applicationt | i

At oral argument, plaint%ﬁf alse referred the court to

53
‘24
28

lzsu 56654 that they provide autha%ity for the city te £ile an

[GOVernm&nt Code §§ 56653 and 56654 RS guthority that the City can

propose annexation. P

The couxrt concludes from its review of Section 56652 and

36
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spplication for annexation.® |However, while these gﬁatutes aldo
provide authority for plaintiffis poeition that the éity has the
power to file an application Eor annexaticn, there is no
statutory guarantee that such' an application would be approved by
LAFCO. ' | !

At oral arxgument, plainthfia algo referred the court fo .
Government Code § 56375 as authority that LAFCO cannot disappﬁove
an annexation proposed by a city of county islande.i

The court concludes from it revievw of Section 56375 that it
provides authority that the City may apply far‘annexétion of
areas to the Clty. Howsver, it does not support plaintiff’s
argument that the City ham gonbrol cover whethey counky islands

are anpesed to the city.’ Again, that decigion is made by

teovernment Code § 56653'(a) providas in pertinent part that
“ [w] henever a local agency ..« Bubmits a resolution for application
for a changs of organization or zeorganization pursuant to this
part, the local agency ghall submit with the resolution: of
application a plan Ior providing services within the afiected
territory.” Government Code § 56654 (a) provides that *[a] proposal
for a change of organization ¢r a reorganization may be made by the
adcption of a resclution of application by the legirlative body of
an affected local agency.”

Ssection 56375 (a) providés in pertinent part:
The cotmission shall have all of the following

powers and duties Bubject to any limitatipbne
wpon its jurisdiction et forth in this part:

(&) Howewer .ascommigsion ghall nat have

23
24
25

26

thé power to disapprove an annexation to a
city, initiated by remolution, of centigtous
territory that the icommispion finds is any of
the following: '

(1) Surrcunded, or substantially
gurrounded by the city to which annexation is
/

37
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LARCO.* Ag the City argues, plstintiﬁ.fs’ contention that the
City can initiate annexaticns while LAFCO cannot “doms not change
the fact that only LAFCO has the‘l gtatutory power in Califormia to
approve amnexations” and that plaintiffs “cannot sue the City for
apnexation decisions made or not made by i:AFco.”

At orasl. argument, plaintiffls alsc referred the court to

proposed or by that city and a county boundaxy
vy if the territory to be annexed is
gubstantially developed or developing, is not
prime agricultural land as defined in Section
56064, 48 designated for urban growth by the
general plan of the anpexing city, and is not
within the sphere of influence of another
city. '
(2) Located withim an urbar sexvice

area that has been delineated and adopted by a
commission, which iz ‘not prime agricultural
land, a5 defined by Section 56064, and is
designated for wurban growkh by the general
plan of the annexing olty.

(2} An annexation ox re—organizatmn
of unincorporated islands meeting the
requirements of Section B6378.3.

iThe City argues in its brief that that an applicant for
ammexation wust file a petition that meets specified eriteria and
ig signed by E% of landowners iff the area pought to be annexed is
uninhabited and by 5% of registered voters if the area is
inhabited, If LAFCO approveg the application, respongsibllity
shiftes to the city to determine landowner and/or registered voter
approval in the area to be annexed. The applicatlion for annexation
may £ail if a majority of the inhabitants of the ares to be annexed
protest. £ege California Government Code §§ 56028, 57000 et geq.
However, as noted by plaintiffs, a LAFCO cannot dipapprove a c¢ity’'s

!t‘—'- £ T O = T % B i =y aH 4 AT T LT -~ - -
in Sectilons 56375.3. Although standard amnsxation procedures
require a city to hold an election if there ig a substantdal
protest, this regquirewent does not &pply to ipland annexdtion
proceedings imitiated on or after January 1, 2000 and before
January 1, 2007. California Government Code § 56375.3; Manaster &

Selmi, 5 California Bnvixopmental Iaw and Land Uge Practicge §
73,14[3]. .
+ 38
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Government Code § 56668.3, Section 56668.3(a) sets forth the
factors to be considered by LAFCO if the proposed change of
organization includes a district anmexation (other than a special
reorganization) . Section 5€€6B.3(b) provides in pertinent part:
The commigeion shall give great weight to any
regolution raising objecticns tb the actlon
that is beimg filed by a e¢ity or a district.
The commission’s censideration shall be based
only on financial or gervice related concerna
expresged in the protest. :

Although thisz provision aupperts plaintif¥fs’ position that
the City has the power for facilltate the approval of an
application for annexation by LAFCO, agaim this authority is
ﬁeaninglesa in the absence of an application for anmexation.

With regard to plaintiffs’ contention that the City's
1iability is rooted in its power to initiate or facilitate
annexation proceedings, the City notes that plaintiffe cite no
authority “ever sancticning a case for falling te file an
application to another agency for annexation.? The City further
argues '

The complaint ... does not allege that these
plaintiffs ever requested the City to
initiate amnexsation procaedings. Nox did
plaintiffs ever seek annexation from LAFCO as
they have a right and obligation to deo heforxe
filing suit. Indeed, they say they do not
even Back annexation as a remedy ....

Plai i)

h [ ] N
. - oM U o W
N e
T

prepose annexation when they have not
vequested it from either the City or LAFCO
and do not seek annexationh ag & remedy.

Contradictorily, plaintiffs seek an
injunction ‘in the future’ -.., forbidding the
city from discriminating in the annexation

38
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process. This is not @& cognizable legal
gclaim but a generalized, ‘cbey the law’ !
injunctien that violates Rule 65's
specificity requiremernt.

Tn so arguing, defendants refer the court to Burton v. City
of Belle Glade, 178 F.3d 1175, 1200-1201 (11 Cix. .1999).

Tn Burten, the Eleventh cipcuit affirmed the distrlct
court’s ruling omn summary Judgment in connactian with the
plaintiffs’ claim of vote dilutien in vioclation of Sesction 2 of
the Voting Rights Act of 1863. The Eleventh circult, after
holding that the district court did not exr in conéluding that
ecourt -ordered annexation was not an appropriate reﬁeay in that

cage to redress the claims undex thq-Vbtiﬁg Righ&a-aét, held in

pertinent part:

Turning to Appellants’ alternate remedy, the
digtrict court correctly determined that ah
injunction ordering the Cluy not to
dimcriminate in future annexation declsions
would mot satisfy the specificity
requirements of the Federal Rules of Civil
Procedure. Under Rule 65(d), ‘le]very order
granting an injubction and avery restraining
order snall set forth the reasoms for ite
{gsuance; shall be specific in terms; [a2nd]
shall deseribe in reamonable detail, and not
by reference to the complaint or other
document, the act or acts gought to be
restrained.’ ... This specificity requiremant
is neceggary ‘to protect those who are
enjoined “by informing them of what they are
called upon to do or to refxain from doing in
order to comply with the injunction or
restraining order.”! ... Thus, . an injunction

2l
22
23
‘24
25
26 | -
i

oA FEQ O ' H ) WAZB: 2T <Pt "Rl

muet ‘contain “an cpexative command capable
of enforcemant.#’ ... Fox axample, .in BEayne
v. Travenol Labs.. Inc., 565 F.2d 895 (Bt
Cir. 1578), the former Fifth Clrouit
considered an injunctiion that prohibited
‘discriminating on the basis of golox, trace,
or Eex in employment practices or canditions

40
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of employment.’ ... Invalidating the
injunction for failure to satlefy Rule
65(d) ‘e sgpecificity requirement, the Court
reagoned that where the terma of the
injunction are as genexal as Title VIX
jitgelf, the injunction dees no more than
inatruct a defendant to ‘cbsy the law.’ ... &
court is incapable of enforwing so broad and
vague an injunction. _

appallants seek to anjoin the Qity from
discriminating on the basig of xace in ite
snnexation decisions. As thip injunction
would de mo more than ingtruct the city to
‘ohey the law,’ we believe that it would not
gatisfy the specificity requirements of Rule
65(d) znd that it would be incapable of
enforcement ... In short, an injunction
prohibiting the City from discriminating
against the Okeechobee Center in future
apnexation decisions is not an available
remody to redress Appellanta’ alleged
injuries. '

178 F.34 at 1200-1201.

Hexe, the Complaint prays for a.ﬂaclaratnry Judgment that
wthe Defendants’ policies, practices, and procedures in‘,..
annexing uninceorporated areas have 2 discriminatory effect and
violate state law and regulatiens, federal law and regulaticns,
and the Constitution of the United States.” The Complaint alse
praye for an injunction wenjoining Defendants from continuing. to
follow the illegal policies, practices; and procedures that this
complaint specifies ....”

plaintiffs argue that Burton does not control resclution of

23
24|
28

26“

thig aspect of the motion to dismiss. First, pleintiffs note
that Burton involved a review of summary Judgment and did neot -
involve a motion to diemise for failurxe te gtate a claim upon

which relief can be granted. Furthermore, plaintiffs cotitend,

41
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the availability of the yemedy prayed for in the Complaint is Pot
at isgue in resolving a motion tp dismiss for failure to stateia
claim. Therefore, plaintiffg argue, the court cannot digmiss the
claims against the City based ony annexapian merely bacauge the:
relief sought in connectiom with thope. claims may not be
available. ’

The court concurs with plaintiffs that the apparent
unavailability of the relief sought 'in comnection with
plaintiffs’ claime against the City regarding annexation de not
compel dismiesal of these claime' pursuant to Rule 12(b) (6) . See
Wright & Miller, 5 Faderal Practice. a nd Procedure 3xd, § 1255,
pp. 508-509 (v [7]he demand for jﬂdgﬁént is not considered parti of
the elaim for that purpoee ... Thus, the gelecticn of an jmproper
remedy in the Rule B(a) (3) demani for relief will not be fatal to
a party;s pleading if the gtatement of the claim indicates the‘
pleader may be entitled to relief of somse other type.”).

However, Burkon supports the court’s conolusion that
plaintiffe have nct gtated & claﬁm upwn which relief can be
granted against the City foxr ite failure to initilate an
application for anmexation of the Latine unincorporatad areas.

With regard te the alleged ¥ailure to facilitate

applications for ammexaticn of Latino unineorporated areas, the

23
24
25
26

|

Complaint alleges at paragraph ) that residents of the Bret

Harte neighborhood petitioned for annexation in 1988 but that

wthe City and County refused to agwree on financing that would

allow a transfer of land t& the bity.and the annexation requegt
42
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1] wag denied [by ILAFRCO].”
2 The City argues that plaiﬁtiffs cannot rely on this denial
3| of annexation as a ground for relief against the City because it
4| is barred by the statute of limitatlions applicable to the causes
5|l of action alleged in the Complaint.
6 Plaintiffs oppose this ground for dismissal, relying on the
7| ¢continuing vielatien doctrines -
8 plaintiffs’ claims are rooted in the City and
other Defendants’ ongoing pattern and
) practice of racisl diperimination and other
illegal acts, The City is charged with a
10 continuing viclatlon of Plaimtiffs’ coivil and
other rights. The 1888 rejection of Bret
11 Harte’s annexation reguest is not the
predicate act of Plaintiffs’ eclaims, but
12 rather an example of this ongoing pattexn.
Bacause the City is accused of & continuing
13 viclatlon, rather than a didcrete act, the
gtatute of limitatioms has not run.
14 L
The eentinuing viclation doctrine allows courts to consider
15
eonduct that ordinarily would be time-barred when the untimely
16
incidente represent an ongeiny unlawful practice., gee Inland
17
Mediation Bd. v. City of Pomopa, 158 F.Supp-2d 1120, 13147
18
(c.D.Cal. 2001). EHowever, in Nat'l R.R, Paseenger Corp. V.
i9
Morgan, 536 U.S. 101, 113 (2002), aff'¢ in part and revig in part
20
21l
| 2000), the Supreme Court invelidated the Yrelated acts* method of
24 '
establishing a contipuing violation, stating that “discrete
23 )
digeriminatory actes are not aptionable if time barred, even when
24
they are related to acts alleged in timely filed charges.”
25 '
However, the Supreme Court in Moxgan declined to address the
28
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“Ninth Circuit noted:

Pollowing Morgan, when s plaintiff alleges a
systematic violation, each individual act of
digcyimination cccurring within;the
limitations period way form the basis of an
ectionable claim, even if the discriminatory
policy was initiated outside .the limitakicns
period. ' o

P.45

vgystematic pattern-or-practice” method of the continuing
violation dectrine. 536 U.S. at 115.n.5. The Ninth Circuit in
Lyons v. England, 307 F.3d 1082, 1107 n.8. (9% Cir. 2002), the

The City responds that plaintiffs’ invocation of the

10 || continuing violation doctrine iaAunavailiﬁga

11
12
13
14
15
16
17
18
18
20
21
22

Plaintiffs’ complaint allegém.but one
instance in which regidents of oue of the
designated lLatino unincorporated arsas soughts
annexation, the Bret Harte neighborhood in
1588, The annexation request was denied by
LAFCO, not the City. ‘

plaintiffs gay they do not challenge the
denial of any past annexation-or sgeesk
annexation ag a remedy ... Yet they allege it
in thelr complaint, and eluewhere in their
cpposition they seek to impose liability for
+his incident ... and to cbtain an injunction

barring diserimination in the future based on -

this incident .... :

Plaintiffs unsuccespfully try to evade the
gtatute of limitations based on the
continuing violation doctrina ... That
doctrine is plainly inapplicable to the 1988
unsuccassaful ammexaticn. There has not been
a gseries of related aghts but rather only cne

23
24
28
26

act 16 years ago. Continulng elicctg from a
single alleged violation deea not fall within
the continuing violation dootrinie ... Nor can
plaintiffs assert a poliey of discrimination
baged on thie one incident l€ years ago nox
on a failure to annax theory because the City
did not make any annexation decislons, the

dd
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10
11
12
13
14
15
16
17
18
18
20
21
22

City did not have the power to annex and
plaintiffe have falled to raguest it of
either the City or LAFCO except once in 1988.

The court agrees with the City’s position, Plaintiffs are
attempting to bootstrap the einglg instance of the denial by '
IAFCO of the application for annex4tion of the Bret Harte
unincerporated araea, allegedly based on the failure of the Citf
and the County to reach the pxérequisite property tax sharing'
agreement, onto the allegatiens of digcrimination inm the
provision of municipal services to un%ﬁcorporated areas,
Plaintiffs essentially ave contepding tﬁat, because they have '
slleged discriminaticn in the préviéién‘ﬁﬁ-muniaipal services to
unincorporated areas, they can rely on -the- denial by LAFCO of the
Bret Harte annexation application as evidencs thaé the faillure of
the City to propose annexation of the Latino unincorporated aﬁeas
since that failed applicaticn within the limitation period is’
bazed on discrimination even thcugh.ﬁiﬁintiffs themgelves have
not applied for annexaticn, $t appcara to the court that
plaintiffs are attempting to aquate.applea and oranges., Becawse
the only application for annexatlon wag made in 1988, the court
concludes that plaintififs ¢annot'prccé:ﬁ'a§ainst the City on the
theory that the failure by the city to propese annexation of the

Latine unincorporated areaa ig based on dilscrimination,

23
24
25
26

Conzequently, the court concludea that Plaintiffs have not
i‘stated a claim upon whicb xelaef aan e’ gfanted against the City
of Modesto based on the City's fgilura.tq.lnitiate or faeilitate
annexation of the Latine unincerporated azeas. '

45
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ACCORDINGLY, IT IS ORDERED that defendantse’ motions to
dismiss are granted iu part, grauted in part with leave to amend

and denied in part.

1

2

C

4 1T IS FURTHER ORDERED that this aé&ioh:is dismissed against
5 | defendants Les Weidman, Jim Ridenour;;ﬁhnige'KEating, Boh Dunbiar,
5"Denny Jackman, Garrad Marsh, Will 6’Bxyant, Paul Caruse, Jeff

7 §| Grover, Tom Mayfield, Pat Paul, Ray simﬂn; and the Consoclidated
8 | gmexgency Dispatch Agency (erroneously sued asg Stanislaus
giiR@gional 911). ‘ 4

10 7 TS FURTHER ORDERED that plaintiffs shall file a First
J.:'L?F Amended Complaint in accordance %ithggﬁis ;rdef within 30 days of

121 the filing date of this owdexr.

13, pated: _[)n 2.8 . 2004
14 .

| " ROBERT H. COYLE
5% ' UNITED STATES DISTRICT JUDCE

16
18, SR | {
19 L ‘

20,
2%
22

33,
34
2s! ' S
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